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QUESTIONS PRESENTED 


1. The written and oral confessions of the appellant should have been 
rejected in that they were obtained in violation of Mallory vs. U. S., 354 U. S. 


449. 


2. The appellant was denied a fair trial when records of Juvenile 
Court were not made available to him, and he was therefore denied com- 


pulsory process. 


3. When the trial became unfair, a mistrial should have been declared. 


4. Alford vs. U.S., 282 U.S. 687, and Lindsey vs. U. S., 


77 U.S. App. 


D.C. 1, were violated when cross-examination was improperly restricted. 


5. The use of F.B.I. records for the purpose of impeachment found no 


place in the case and hence appellant was prejudiced thereby. 


6. A continuance should have been granted to permit appellant to en- 


gage the services of a reporter. 
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APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was charged in Municipal Court with simple|assault. Timely 
appeal was filed with the Municipal Court of Appeals. That Court affirmed. 
Timely application was made to this Court. The appeal wasjallowed. The 


case therefore is properly here. 


STATUTE INVOLVED 


Title 22, District of Columbia Code (1951 Ed.), Section 504 provides: 


"Assault or threatened assault in a menacing manner. 
Whoever unlawfully assaults or threatens another in a menac- 
ing manner, shall be fined not more than $500 or be imprisoned 
not more than 12 months, or both." 
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STATEMENT OF THE CASE 


The complaining witness at the time of the alleged offense was 14 years 
of age and an inmate of the National Training School for Boys. He testified 
that on September 22, 1956, while on leave from school, he was thumbing a 
ride to a motion picture theater. He testified that the appellant picked him 
up and drove him to the theater. He testified that after he left the movie he 
was again picked up by the appellant and forced to go to appellant's premises 
where appellant committed an indecent assault on him. 

It was conceded that there was another adult present in the premises at 
times. 

Appellant was a man, 35 years of age, and regularly employed. He ad- 
mitted having the boy in his automobile, but the boy gave appellant another 
name and said the he was on parole from Lorton. Appellant at all times denied 
any assault on the boy. 

A police officer came to the home of appellant on October 3, 1956 and 
instructed appellant to be at police headquarters on October 4, with the state- 
ment: 'Be there at 9 o'clock", and "You better be there". 

Appellant testified that he had never before been to police headquarters. 
He stated he got there on October 4 at 9 o'clock. He testified that he was ques- 
tioned by officers and by an official of the National Training School. He was not 
advised that he could have a lawyer, nor was he advised that he did not have to 
sign a statement. Appellant testified that he asked to be permitted to make a 
telephone call, but all requests were refused. 

He was told he could obtain his release by signing a statement, and on 
this account signed a statement prepared by the officers. 

He was not taken before a magistrate until 2:30 p.m. that day, although 
magistrates were available all day. 

The trial got under way on October 15, 1957. No reporter was available 
and no outside reporter: could immediately be obtained. However, the trial judge 
was advised that an outside reporter would be available at 1:30 p.m. A request 
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for continuance to 1:30 p.m. was made and the request was denied (J. A. 7). 

On this account we are without the testimony at the morning session. However, 
this is covered by a statement of evidence or a statement of proceedings 

(J. A. 7). | 


SUMMARY OF ARGUMENT 


1. The detention of appellant for the purpose of extracting a confession 
was unlawful and the confessions should have been excluded. | 
2. There was denial of compulsory process when the trial judge re- 
fused to permit the use of Juvenile Court records, when those records were 
needed for impeachment purposes. 
3. The trial judge exhibited bias toward the accused, and at that point, 
under Whitaker vs McLean, 73 U.S. App. D.C. 259, a mistrial should have 
been declared. 
4. It is always possible to show bias of a witness, and when cross- 
examination is unduly restricted, prejudicial error results. | 
5. It is never permitted to exhibit F.B.I. records to a jury under the 
guise of character testimony, and since this was permitted in this case, error 
that became prejudicial resulted. | 


6. The trial judge committed error in refusing a reasonable continuance 


to permit the appellant to engage the services of a stenographic reporter. 


ARGUMENT 


1. The question here is whether the Court below gave! proper applica- 
tion to the decision of the Supreme Court in Mallory vs U. S.., 354 U.S. 449. 

In this case we believe the record correctly shows that the appellant was 
taken to police headquarters for the sole purpose of extractibg a confession 
from him. The police already had information fromthe complaining witness 
and: others as to the identity of the appellant, and after arresting appellant, 
there was no reason why he could not have been taken to a police magistrate. 
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He was virtually under arrest from the time he arrived at police headquarters 
at about 9:00 a.m. There were in the vicinity of police headquarters perhaps 
25 committing magistrates. It is our view that the police were determined that 
he would not be taken to a committing magistrate until they had obtained a 
confession from him. When they did obtain this confession, he was taken to a 
committing magistrate about 2:30 p.m. 

The Supreme Court, in Mallory vs U.S., 354 U.S. 449, said this: 


"The scheme for initiating a federal prosecution is plainly defined. 
The police may not arrest upon mere suspicion but only upon 'probable 
cause’. The next step in the proceeding is to arraign the arrested 
person before a judicial officer as quickly as possible so that he may 
be advised of his rights and so the issue of probable cause may be 
promptly determined. The arrested person may of course be "booked 
by the police, but he is not to be taken to police headquarters in order 
to carry out a process of inquiry that lends itself, even if not so de- 
signed, to eliciting damaging statements to support the arrest and 
ultimately his guilt." 


In the instant case, both the written and oral confessions should have 
been excluded. It is difficult to follow the reasoning of the Municipal Court 
of Appeals in affirming the conviction of the lower court. That court said this: 


"In the light of the police officer's testimony that appellant was 
free at that time to come and go, this contention is not convincing. 
Giving appellant the benefit of the doubt, we do not think the delay from 
10:00 a.m. to 11:00 a.m., when the oral admissions were made, was 
unreasonable. No interrogation took place during this period. In fact, 
the parties were awaiting the arrival of the complaining witness so that 
an identification could be made." 


We do not believe any normal person would contend that the appellant 
could have left headquarters. He was in police custody, surrounded by police 


officers, and with no one to advise him. Certainly 2 man would have to be an 
optimist of the first water\to contend that he could have walked out the door of 
police headquarters without hands being laid on him. If all this is true, whey 
did the police wait until 2:30 in the afternoon to take him before a magistrate. 
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Appellant testified he was told the only way he could get out was to sign 
a statement. His answer was that if that was true, he would signa statement 
in order to be released. (J.A. 30,75). Appellant then stated that after he signed 
the document and attempted to leave, he was booked, photographed and finger- 
printed, and placed in a cell at No. 1 Precinct. He testified that he was not 
brought before a magistrate until 2:30 p.m., as already noted. He further 
testified that the Judge who was presiding in the U. S. Branch of Municipal 
Court asked the police officer whether or not they had informed the defendant 
that he was entitled to a lawyer, and when the policeman responded that he 
had not so informed him, the matter was continued to a future day. 

We say therefore, under the decision in Mallory vs. U.S., supra, and 
other cases, both the oral and written confessions should have been excluded. 

It must not be overlooked at this point that the police were making a 
grand jury case out of this proceeding. They had in mind indicting the appellant 
for violating the Miller Act. In fact, the case was sent to the grand jury, the 
grand jury refused to indict and the matter was sent back to Municipal Court 
(J.A. 50). This therefore is important when we consider the reasoning 
behind the Mallory and other cases. | 

2. There was denial of compulsory process when the trial judge refused 
to permit the use of Juvenile Court records, when those records were needed 
for impeachment purposes. | 

The complaining witness was asked whether or not, prior to September 
22, he had made a similar complaint against another person, and this would 
be reflected in his file in Juvenile Court. The trial judge instructed the witness 
not to answer this question (J. A. 9). Request was made that the records of 
Juvenile Court be subpoenaed. The Court refused this request. 

We well recognize that Juvenile Court has thrown a degree of protection 
around accused persons and that in most instances the records of that Court 
cannot be made available. However, it would be a strange system of laws 
to permit a juvenile to make serious charges against an adult and then the 
adult could not impeach such witness by showing that he was unworthy of belief 
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or that ae —— Se accusations against others. This matter is well 
8 GS 
treated in Wigmore, 3d 26 675, in charges of rape, incest, etc. 


‘where the coffplainant is a young girl, her credibility may be 
affected by her unchaste tendencies. False charges of the sort by 
girls of such tendencies are not uncommon. Unless that tendency is 
inquired into the story becomes plausible, and many a man has pro- 
pably gone to the penitentiary as the innocent victim of such tales. 

The Juvenile Court records of the complainant should unquestionably 
be admitted; to exclude it is a suppression of matters of truth and is 
not defensible on any ground; in this aspect these statutes are unscien- 
tific and anti-social." 


We believe enough has been shown to point out that the appellant suf- 
fered error that was indeed prejudicial when the trail judge refused to permit 
the witness to be questioned as to complaints against other adults and in re- 


fusing to permit the Juvenile Court records to be made available. 
3. The trial judge exhibited bias toward the accused, and at that point, 
under Whitaker vs McLean, supra, a mistrial should have been declared. 


ee tenth be nes nator = 
Joint Appendix 57-58 shows this: 


MR. LAUGHLIN: Your Honor, I want the record to show that 
you are distinctly prejudiced against this defendant. That you have 
intimated it by your actions throughout the trial. 


THE COURT: By what actions? Quote them. 


MR. LAUGHLIN: By your gestures, by your remarks, by the 
manner in which you made your rulings. In addition, before the trial 
got under way, Your Honor even called me to the bench and said, 'Why 
not plead the boy guilty?’ 


THE COURT: I did not. 


MR. LAUGHLIN: I say that you did and I stand on that. Mr. 
Warner was not at the bench. He had not even come in. 


THE COURT: Speak easy. I called you to the bench and I said what? 


MR. LAUGHLIN: You called me to the bench and said why not 
plead the boy guilty and let him off with a small fine? 


THE COURT: That is ridiculous. That is absolutely incorrect 
and untruthful. He was at the bench when I said if you plead him guilty 
I will submit him to the probation officer. Then you were the one that 
asked for a small fine and I said that was ridiculous. 
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MR. LAUGHLIN: Don't wave your hand at me. I have as much 
right in this courtroom as you have. ! 


THE COURT: Well that is ridiculous. 


MR. LAUGHLIN: That statement is not ridiculous. I say that the 
statement is truthful and that you made the statement. | Now you are con- 
fusirg the two incidents. It is true that in the afternoon session I went to 
the bench. Iam talking about the session -- I got here at 10:10 and I 
had no reporter. I will let the record show then that I came to the court 
about 10:10. You were not even there yet. Then it was about 10 minutes 
of 11:00 we got underway. You called me to the bench/and said why not 
plead this boy guilty and get him off with a small fine. | What did he do, 
touch this boy. I said the boy says he is not guilty. 


THE COURT: Talk easy now. 


MR. LAUGHLIN: I will ask you to talk easy too, Your voice has 
been loud. So, now, Your Honor has accused me of making a false state- 
ment. I say that you made a false statement. 


THE COURT: All right. 


MR. LAUGHLIN: Now in view of that I don't see how you can pro- 
ceed with this case. 
THE COURT: Don't be ridiculous. This is my clerk. Do you have 
any recollection of my calling him up before I started the call in the 
morning? | 
THE CLERK: The only recollection I have of a bench conference 
was a mention of the possibility of a referral to probation. I don't have 
an independent recollection of when that took place. 
MR. LAUGHLIN: That was in the afternoon. But you were in and 
out when the call was being madé that morning. Now in view of this I 
regard it as such a nature that during the morning you, have accused me 
of a falsehood. Therefore I don't think you could sit in any of my cases 
in the future from now on. | 


THE COURT: We will decide that in the future. | Okay. 


MR. LAUGHLIN: All right. And if you insist on taking it will 
take the necessary steps. Now during the noon recess I want to file an 
affidavit on just what I have said and then I will pass it up. And I hope 
you file one too. | 


THE COURT: Let's proceed. | 
At the beginning of the afternoon session a motian for mistrial was filed 
supported by an affidavit. It follows: 
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IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, : 
Plaintiff : 


— U. S. 6589-56 


KENNETH B. LARKIN, : 
Defendant : 


MOTION FOR MISTRIAL 


Now comes the defendant, through his counsel and moves the Court for 
an order declaring 2 mistrial in this cause for the reason that the Court has 
an overwhelming prejudice toward the defendant and could not fairly and impar- 
tially proceed with the cause. 

Defendant says that the Court has expressed its feelings by the tone of 
voice, by gestures and by mannerisms in connection with rulings to be made 
in the trial and that this has persisted from the beginning of the trial. Defendant 

says further that the Court has on repeated occasions come to the rescue and 

defense of Government witnesses and has made certain suggestions as to testi- 
mony of said witnesses and has not done so with respect to defense witnesses. The 
Court also has forbidden the issuance of proper subpoenas helpful to the defense 
of the defendant and has exhibited a hostile attitude toward the defense witnesses 
as compared to the treatment accorded Government witnesses. 

Defendant says further that defendant believes, and his counsel believes, 
that the Court is of the belief that the defendant is guilty of this offense and 
that belief of the Court has manifested itself in the Court's demeanor throughout 
the trial. 

Attention is called to affidavit of counsel annexed hereto and made a part 
hereof. 


/s/ James J. Laughlin 
James J. Laughlin 
National Press Building 
Counsel for Defendant 
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IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, | 
Plaintiff | 

es U. S. 6589-56 

KENNETH B. LARKIN, 


Defendant 


AFFIDAVIT OF JAMES J. LAUGHLIN | 


James J. Laughlin, being first duly sworn on oath, as required by law, 
deposes and says that he is counsel for the defendant herein and has represented 
this defendant since October, 1956 and has conferred with him on a number of 
occasions and has conferred with other witnesses. 

Affiant says that since this case was set for trial on October 15, 1957 
counsel arranged his engagements accordingly to be present at the trial. Affiant 


concluded his business in District Court on October 15, 1957 and arrived in 

this Court about 10:10 A.M. Affiant says that after his arrival there was con- 
siderable delay before the trial got under way. It is affiant’s belief that the 
trial did not get under way until approximately 10:50 A.M. Affiant says soon 
after his arrival in the courtroom the trial judge called him to the Bench and 
said substantially as follows: ‘Why don't you plead the boy guilty and maybe he 
can get off with a small fine’ or ‘he will get off with a small fine. What did he 
do? Put his hands on the boy?' Affiant responded to the trial judge that he had 
questioned the defendant repeatedly and the defendant would not enter a plea of 
guilty because he had maintained throughout that he was not guilty but, neverthe- 
less, if there was any disposition on the part of the defendant to terminate the 
proceedings he would advise the Judge. Affiant then conferred with defendant 
and the defendant advised him that under no circumstances would he plead 

guilty because he was not guilty and this information was given to the trial 

judge. Affiant says that unfortunately at that time we were without benefit of 

a court reporter. Although he had made request for a court reporter he was 
told there was no court reporter available and that if he desired a court reporter 
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he would have to hire one. Therefore there was no reporter until the afternoon 
session. 

Affiant says further that at the afternoon session on October 15, with 
the court reporter present, we did discuss a possibility of the disposition of 
the case and with possible reference to the Probation Officer. However, the 
defendant rejected this. 

Affiant further says as to the bias of the trial judge toward the defendant, 
affiant found it necessary on October 17 to complain of the rulings of the trial 
judge and informed the trial judge that he believed that he had bias toward the 
defendant and then related to the trial judge as to what had taken place on the 
morning of October 15 as referred to in the second paragraph of this affidavit. 
The trial judge at that time stated in substance 'That did not take place’ and 
denied it with vehemence. He further stated in effect that affiant was uttering 
a falsehood. Affiant replied to the trial judge that he did make the statement 
and that if the trial judge’ denied it the trial judge was uttering a falsehood and 
at that time the trial judge was advised by affiant that the matter would be put 
in affidavit form. 

In conclusion, affiant was surprised at the suggestion made by the trial 
judge on October 15 and related the incident to many persons on that very day. 
Affiant says with all possible emphasis that the trial judge did say ‘Why don't 
you plead the boy guilty and maybe he can get off with a small fine’ or 'he will 
get off with a small fine'. As to this, affiant has absolutely no doubt. 


/s/ James J. Laughlin 
James J. Laughlin 


Subscribed and sworn to before me 
this 17th day of October, 1957, 


/s/ Sol Rothbard 
otary c 
District of Columbia 
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These matters are always unpleasant. It is not always polite to bring 
such a situation to the attention of the trial judge. Asa rule the Judge has the 
last word. We believe Judge Caton expressed the matter correctly when, in 
his dissenting opinion in Taylor vs Yellow Cab Co., 31 At. (2d)683, he said: 


"Contests of will power between counsel and court are always 
unfortunate; the contestants are not evenly matched and the judge 
usually prevails. Me 


4, It is always possible to show bias of a witness, si when cross- 
examination is unduly restricted, prejudicial error results. | 
The Joint Appendix, at , reveals this: 


"MR. LAUGHLIN: Now, as a matter of fact, officer, 10 years 
is the penalty for the Miller Act. 


MR. WARNER: If your Honor please, that is ot with 
any court. 


THE COURT: Objection sustained." 


With the witness Peter Evans on the stand he was asked this question: 


"MR. LAUGHLIN: Now, Mr. Witness, you have considerable 
feeling in this case, don't you? 


A. Depending on what you mean, 
Q. Well you have considerable feeling against the defendant, 
don't you? 
THE COURT: Now are feelings relevant here? Don't we want 
the facts? You don't have to answer that question. 


MR. LAUGHLIN: I submit that that is entirely proper. Under 
Alford vs. U.S, that is relevant and entirely proper. You can also go 
into the bias or the prejudice or the feeling of the witness for the accused 
in court. 


THE COURT: I rule the witness need not answer the question. 
MR. LAUGHLIN: Then I want to preserve our point. 
THE COURT: All right." 


-At Joint Appendix we find this: 
"Mr. LAUGHLIN: I also want to confront the witness with his 
statement at the previous trial, at which he admitted that he had feelings 
against the defendant. That is page 34 of the a of the previous 
trial. 
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THE COURT: What went on in the prior trial has got nothing to 
do with this trial unless it goes to his credibility and certain statements 
that are made at this trial. Now, Iam ruling that the question is 
improper and I am instructing the witness not to answer. 


MR. LAUGHLIN: Well, I say that that rule is improper and I 
want to preserve the point. 


THE COURT: You have noted your objections. " 

Of course, under Alford vs U.S., 282 U.S. 687, and Lindsey vs U.S., 

77 U.S. App. D.C. 1, it will be seen that you can always inquire into the bias, 
feelings or prejudice of a witness. 

5. It is never permitted to exhibit F. B. I. records to a jury under the 
guise of character testimony, and since this was permitted in this case, error 
that became prejudicial resulted. 

This becomes a very important point in this case. The accused presented 
certain character witnesses. AtJ oint Appendix 89, withthe witness Swetland on 
the stand, the following occurred: 


'MR. WARNER: The Government bases its question on the follow- 
ing information. A letter from the Department of Justice, Federal 
Bureau of Investigation, bearing date 10/9/56. ‘The following FBI 
Record No. 489624-B is furnished for official use. Army. Kenneth 
Bradford Larkin entered 9/15/42." And also on this: 


First Naval District, Boston, Mas- 
sachusetts. Kenneth Larkin applied 
for Maritime documents December 26, 
1945." 


Further on down it states: 


‘Provost Marshal. Kenneth Bradford 
Larkin 11/13/53. Charge: Indecent 
assault, attempted sodomy. Ft. Belvoir, 
Virginia. ' 

Further down an entry: 


‘Provost Marshal's office, Fort Belvoir, 
Virginia. Kenneth Bradford Larkin. 
Discharged from service on 3/10/54, 
Undesirable.’ 
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MR. LAUGHLIN: In the first place there has been no conviction. 
There is no showing that this is the same man. I think it is wholly 
reprehensible so I would ask them that this case be recessed until Mon- 
day and then let us explore into this. : 


THE COURT: No, no. We have gone on long enough. 
MR. LAUGHLIN: I don't care if it goes on two or three weeks. 


In the first place I don't know if this refers to the same man. I realize 
of course the District Attorney can bring any record in. It seems to me 


that the Court owes some duty to the defendant. | 


MR. WARNER: Your Honor. I would like to draw your attention 
to the fact that this record has the exact date that he meats with Mari- 
time that accords with the defendant's own testimony at in January 1946 
he entered the Maritime Service. This indicates the December 19, 1945 
preceding that January 1946 he applied for the papers and at that time 
was given a FBI number. | 


THE COURT: This is the document you are going to introduce? 
MR. WARNER: Yes. | 


MR. LAUGHLIN: Your Honor intends that document to be introduced 
and you won't let me ask the witness what Kronheim said? 


THE COURT: I ask him if this is the document he wants introduced. 
Now this is a character witness and he certainly can ask him questions 
if he had heard. | 


MR. LAUGHLIN: Well, Judge, as I say, there is no showing that 
this is the same man. | 


MR. WARNER: There is reasonable belief that itis. This is an 
official report from the Department of Justice. 


THE COURT: He stated in his examination that|he was in the Ser- 
vice during that time. 


MR. LAUGHLIN: Of course your Honor wants it in. But if Your 
Honor will look it up and will find in the Provoo case the character was 
reversed on this very thing. It will be -- | 


THE COURT: It is introduced over your obj ection. He may ask 
the question as the character witness." | 


It will be seen that this was highly improper. In Stewart vs U.S., 70 
U.S. App. D.C. 101, it was recognized that the prosecuting attorney could 





propound certain questions of a character witness. However, this had to be 


done ina certain manner. Josey vs U.S., 77 U.S. App. D, C. 321 laid down 


this rule: 
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In Michelson vs U. 
siderable detail. That Court said this: 


"Since the whole inquiry, aS we have pointed out, is calculated 
to ascertain the general talk of people about defendant rather than the 
witness’ own knowledge of him, the form of inquiry, ‘have you heard?' 
has general approval, and ‘do you know?" is not allowed". 


it will be seen that when the witness Mrs. Shalloo was on the stand 
(J.A. 91), this occurred: 
"BY MR. WARNER 


Q@. Mrs. Shalloo, how long have you know (sic) the defendant 
Mr. Kenneth Bradford Larkin? 


A. Well it has been over three years. 


Q. Now, Mrs. Shalloo, did you ever know or did you ever hear 
of his being affiliated with the Department of the Army and working for 
the Department of the Army? 


A. No. 


Q Now, Mrs. Shelloo, have you heard and I am referring to a 
report from the FBI, which states as follows: 


'Provost Marshal's office, Fort Belvoir, 
Virginia. Re Kenneth Bradford Larkin. 
Discharged from service on 3/10/54, 
Undesirable. Charge: Indecent assault 
and attempted sodomy. ' 


Have you ever heard that, Mrs. Shalloo? 
A. No, I have not." 
It will be seen therefore that the presecuting attorney violated the rule 
laid down in the Michelson case and in fact got before the jury the content of 
a report from the FBI. In fact, it was read verbatim to the jury. 
It is plain to be seen that this was error and the error was prejudicial. 
6. The trial judge committed error in refusing a reasonable continuance 
to permit the appellant to engage the services of a stenographic reporter. 
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It will be seen at Joint Appendix 7 that when the case was called at the 
morning session, no court reporter from the Municipal staff was available. 
An effort was made to obtain an outside reporter at the expense of the accused. 
No reporter was than available. However, counsel ascertained that an outside 
reporter would be available at 1:30 p.m., anda continuance was requested 
until that time. This was refused. Therefore, we are without a stenographic 
transcript of proceedings at the morning session. We contend that this was 


not only error, but it demonstrated bias on the part of the trial judge, which 


has already been referred to. 
While we have concluded the main points to be stressed on appeal, to 
show the unfairness of the whole trial it is necessary, in our view to allude 
to certain other instances and we also urge these points. However, it is our 
belief that it will not be necessary for the Court to reach these points. For 
instance we find in Joint Appendix 95 the District Attorney argued as follows: 


‘MR. WARNER: * * * I want you to bear in mind that this 
type of case arises a great deal, baby sitters, little children get these 
sudden psychosis that someone is molesting them. They run to the 
parents. The parents become distraut and go to the police. They are 
deluged with them. We have got to very carefully weigh these cases 
before we ever put a man to the terrible test of a trial of this sort of 
a charge. We've got to go -- | 


MR. LAUGHLIN: Your Honor, that is beyond the scope of this 
case. In other words, he is going into the District Attorney's procedure. 
There is no testimony in this record to show that there is a pattern 
downstairs or weights and measures (sic) or certain standards they 
go by. There is no such testimony. | 


THE COURT: I think it is a proper summation. You have an 
objection to it -- okay. 


MR. LAUGHLIN: Over our objection. " 
At Joint Appendix 96 the District Attorney in his argument said this: 


'MR. WARNER: * * * Now Mr. Larkin has made great todo 
about the witnesses would not come in this courtroom and not have com- 
mitted perjury (sic), who wouldn't think of saying we have known Larkin 
three, four years, his reputation in the community for truth and veracity 
is excellent. But have you heard, have you heard the witness, and I 
read fromthe Federal Bureau of Investigation -- 
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MR. LAUGHLIN: Your Honor, I ask for a mistrial. There is 
nothing to justify that. 


THE COURT: It is already in the record. 


MR. LAUGHLIN: In the McQuaid case we can't dispute that -- 
otherwise we would have taken the stand -- but McQuaid says we can't 
do that when he brings that in at this stage. I offer to pass the McQuaid 
case to your Honor. He can't show you the falsity of that. 


THE COURT: Objection denied. It was a character case. 


MR. LAUGHLIN: Will your Honor read the McQuaid case? It says 
we cannot take the stand to dispute that or to deny it or to modify it. 


THE COURT: Objection overruled. You may read it. 


MR. LAUGHLIN: That was never in evidence. I ask that there 
be a mistrial on that ground. 


THE COURT: Motion overruled." 


Of course the McQuaid case at 90 U.S. App. D. C. 59 stands for the 
proposition as we understand it that the defendant cannot take the stand to rebut 


unfavorable witnesses as to his character. Then, at Joint Appendix 104 
we find this: 


"MR. LAUGHLIN: Your Honor instructs on the law of alibi. 
Your Honor instructs on the law of voluntary cooperation (sic). I con- 
tend then that you should give instructions that in an offense of this 
kind the law requires corroboration citing Kelly versus United States 
and other cases and that it would be prejudicial error to refuse that, 
and I understand you are not going to. 


THE COURT: That is right. The instruction is denied. 


MR. LAUGHLIN: Even anything in the nature of corroboration 
that would be prepared would be denied? 


THE COURT: That is correct." 
This refers to Kelly v. United States, 90 U. S. App. D.C. 125. 
Then to add insult to injury, in connection with the misuse of character 
testimony in the very conclusion the District Attorney made improper argument 
anew. We find this in Joint Appendix 97: 


'iR. WARNER: I asked the character witness: Have you heard, 
Mr. Witness, that on March 10th 1954 this same Kenneth B. Larkin 
was discharged from the Department of the Army as undesirable, charge 
indecent assault and oral sodomy?" 
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The mere statement possibly would not have been objectionable but as 
he was making this argument he was reading from a report of the Federal 
Bureau of Investigation which was wrongfully received in evidence. 


CONCLUSION 


We believe that we have sufficiently shown the unfairness of the trial 


and the necessity for a new one. In our view this case should never have come 
to this Court. It is difficult to understand how the Municipal Court of Appeals 
permitted this conviction to stand. That Court was apparently’ confused and in 
doubt about the record or did not thoroughly explore the record. As to the 
point of the Juvenile Court records, the Municipal Court of Appeals said this: 


"For the first time appellant contends in his brief that the record 
would show that the complainant had made similar accusations against 
other persons. If he had any basis for this claim, he should have made it 
known to the trial court." 


Of course it is sufficiently displayed in the record. As to other points, the 
Municipal Court of Appeals raised the question as to whether it was preserved 
in the record. All points were carefully preserved. | 
If the Municipal Court of Appeals had carefully scanned the record and 
carefully researched the cases free of passion, prejudice, or public excite- 
ment, the conviction would have been reversed and this Court would not now 
be required to pass on this. We believe what was said by the Military Court 
of Appeals in United States v. Williams, 8MSCMA 328; 24 CMR 138, has 
application here. In that case the court said: | 


"This case should never have been before this Court. It is in- 
comprehensible to us how, at this late date, after the enactment of 
Uniform Code of Military Justice, a record of trial containing such a 
plethora of errors as found in the instant case could have proceeded 
unscathed through the staff legal officer, the convening authority, and 
the Board of Review. . .” 


and the Court then said: 


"It would serve no useful purpose to individually discuss in de- 
tail the various errors raised. It will suffice to say that the cumulative 
effect of the errors raised 'each prejudicial inherently and in fact to a 
greater or lesser degree, requires that we set aside the findings in 
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this case’. . . We are therefore constrained to conclude that the 
errors found in the instant record are of such quantity and quality as 
to warrant reversal of the conviction and dismissal of the charges. ve 


In view of the above, we say the conviction was error and should be 
reversed. 


JAMES J. LAUGHLIN 
National Press Building 
Washington, D. C. 


Counsel for Appellant 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,665 


KENNETH B. LARKIN, 


Appellant, 


v. 
UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
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IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
284 Criminal Division 

DISTRICT OF COLUMBIA) ss: November Term, A. D. 1956 

Oliver Gasch, Esquire, Attorney of the United States in and for the District 
of Columbia, who for the said United States, prosecutes in this behalf, by 
Dyer J. Taylor, Esquire, one of his Sr. assistants, comes here into Court, at 
the District aforesaid, on the 16th day of November, in the year of our Lord, 
me thousand nine hundred and 56, in this said Term, and for the said United 
States, gives the Court here to understand and be informed, on the oath of one 
Robert D. Weaver that one Kenneth B. Larkin late of the District aforesaid, on 
the 23rd day of September in the year of our Lord, one thousand nine hundred 
and 56 with force and arms, at the District aforesaid, and within the jurisdic- 
tion of this Court, in and upon Patrick A. Manili in the peace of God and of the 
said United States, then there being, did unlawfully make an ASSAULT and he 
the said Kenneth B. Larkin, then and there did beat, wound, and ill-treat, and 
other wrongs and injuries to the said Patrick A. Manili, then and there did, to 


the great damage of the said Patrick A. Manili against the form of the statute 
in such case made and provided, and against the peace and Government of the 


United States of America. 

Whereupon, the said Attorney of the United States, who, in this behalf, 
prosecutes for the said United States, in manner and form as aforesaid, prays 
the consideration of the Court here in the premises, and that due proceeding 
may be had against the said Kenneth B. Larkin in this behalf to make him answer 
to the said United States touching and concerning the premises aforesaid. 


OLIVER GASCH 
Attorney of the United States in 
and for the District of Columbia 


By /s/ DYERJ. TAYLOR 
His said Sr. Assistant 


Personally appeared Robert B. Weaver before me this 16th day of Novem- 
ber, A. D. 1956, and being duly sworn according to law, doth declare and say 
that the facts as set forth in the foregoing information are true. 
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/s/ DYER J. TAYLOR 
Sp. Assistant Attorney of the United 
States in and for the District of Columbia 





[Filed November 16, 1956] | 
UNITED STATES NO. US 6589-56 
vs. CCR 61440 
Kenneth B. Larkin 3525 Minn. Ave SE Reporter, Joe Holt 
ASSAULT 
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Attorney: J. J. Laughlin | 
Witnesses: Patrick A. Manili 3926 Burns Pl SE; Gerald R. Vincent 316 
3rd St SE; Peter E. Evans 5607 Quincy St. Villa Hgts. Md; Robert D. Weaver 
Sex Sq. 
Plea Not Guilty; Jury trial demanded; Contd. for assignment; Bond $2000 
M.N.R. Cert. Dec. 19; M. N. Robinson, surety; (initialed) 
Dec 19, 1956: Cont 1-23-56 govt; (initialed) 





Jan 23, 1957: Contd 2-27-57; Reg Deft; (initialed) 


Feb. 27, 1957: Trial By Jury; Respited to 2/28/57 | 

Feb 28, 1957: Trial by Jury resumed. Respited to 3-4-57;(initialed) AR 

3/4/57: Trial by Jury resumed; Case given to jury to deliberate; Cont. 
3/5/57 for further deliberation at 9:30 A. M. ; (initialed) | 

3/5/57: At 11:40 A.M., Jury announces they are unable to abide by a 
Majority Vote. Jury's Verdict: Nine for guilty, Three for Not guilty; Verdict: 
guilty; Counsel for Deft. did not ask jury be polled; (initialed) MN; (Mr. Hall, 
reptg.) (Mr. Warner, D. A.); Defts.' Motion for Judgment of acquittal not taken 
under advisement. Cont 3/26/56 for rep. & remain on Bond; (initialed) FG, McK. 

3/8/57: Mr. Perkins, reptg; Mistrial declared; The entry, herein with re- 
gard to the taking of a Majority Verdict is hereby ordered vacated by authority 
of Hibdon vs. U.S., 204Fed. 2nd, 834, and 37 A.L.R. 2nd, 1130; Defts.' Oral 
Motion for Judgment of Acquittal notwithstanding the verdict, advanced to be 
heard 3/15/57, 9:30 A.M.; (initialed) FG 

3/15/57: (Mr. Hall, reptg.); The Defts.' Oral Motion for Judgment of 
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Acquittal notwithstanding the Verdict, overruled. (initialed) FG, McK. 


286 6-20-57 (initialed) R.W., McK. 
Jun 20 1957: Cont 8/14/57; Reg of Deft (initialed) HD, 
Aug 141957: Cont. to Sept 4-57 at request of Deft (initialed) 
Sep 41957: Cont 9-19-57 (initialed) 
Sep 19 1957: Contd to 9-20-57 at 1:30 PM 
Sep 20 1957: Contd 10-15-57; no further continuance (initialed) 
Oct 15 1957: Jury Impanelled and sworn 
Oct 17 1957: Verdict Guilty; Judgment Guilty; Cont 11-1-57 Sent 


10-28-57: Motion for New Trial Red & filed this date; (initialed) 
Nov 7: Cont 11-8-57 1:30 PM (Motion} (initialed) 
Nov 8 1957: 180 Days; Appeal Bond $1000. 00; (initialed) 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Plaintiff 


vs. U. S. 6589-56 


KENNETH B. LARKIN, i 
Defendant : ! 


287 AFFIDAVIT OF JAMES J. LAUGHLIN | 

James J. Laughlin, being first duly sworn on oath, as required by law, de- 
poses and says that he is counsel for the defendant herein and has represented 
this defendant since October, 1956 and has conferred with him on a number of 
occasions and has conferred with other witnesses. 

Affiant says that since this case was set for trial on October 15, 1957 
counsel arranged his engagements accordingly to be present at the trial. Affiant 
concluded his business in District Court on October 15, 1957 and arrived in 
this Court about 10:10 A.M. Affiant says that after his arrival there was con- 
siderable delay before the trial got under way. It is affiant's belief that the 
trial did not get under way until approximately 10:50 A.M. Affiant says soon 
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after his arrival in the courtroom the trial judge called him to the Bench and 
said substantially as follows: "Why don't you plead the boy guilty and maybe 
he can get off with a small fine” or "he will get off with a smallfine. What 
did he do? Put his hands on the boy?" Affiant responded to the trial judge that 
he had questioned the defendant repeatedly and the defendant would not enter 
a plea of guilty because he had maintained throughout that he was not guilty 





but, nevertheless, if there was any disposition on the part of the defendant to 
terminate the proceedings he would advise the Judge. Affiant then conferred 
with defendant and the defendant advised him that under no circumstances would 
he plead guilty because he was not guilty and this information was given to the 
trial judge. Affiant says that unfortunately at that time we were without benefit 
of a court reporter. Although he had made request for a court reporter he 
was told there was no court reporter available and that if he desired a court 
reporter he would have to hire one. Therefore there was no reporter until the 
afternoon session. | 

Affiant says further that at the afternoon session on October 15, with the 
court reporter present, we did discuss a possibility of the disposition of the 
case and with possible reference to the Probation Officer. However, the de- 
fendant rejected this. | 

Affiant further says as to the bias of the trial judge toward the defendant, 
affiant found it necessary on October 17 to complain of the rulings of the trial 
judge and informed the trial judge that he believed that he had bias toward the 
defendant and then related to the trial judge as to what had taken place on the 
morning of October 15 as referred to in the second paragraph of this affidavit. 
The trial judge at that time stated in substance "That did not take place" and 
denied it with vehemence. He further stated in effect that affiant was uttering 
a falsehood. Affiant replied to the trial judge that he did make the statement 
and that if the trial judge denied it the trial judge was uttering a falsehood and 
at that time the trial judge was advised by affiant that the matter would be put 
in affidavit form. | 

In conclusion, affiant was surprised at the suggestion made by the trial 
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judge on October 15 and related the incident to many persons on that very day. 
Affiant says with all possible emphasis that the trial judge did say "Why don't 
you plead the boy guilty and maybe he can get off with a small fine" or "he will 
get off with a small fine."" As to this, affiant has absolutely no doubt. 
/s/ James J. Laughlin 
Subscribed and sworn to before me this 17th day of October, 1957. 


/s/ 
Notary Public 
District of Columbia 


289 [Filed October 17, 1957] 
MOTION FOR MISTRIAL 

Now comes the defendant, through his counsel, and moves the Court for 
an order declaring a mistrial in this cause for the reason that the Court has an 
overwhelming prejudice toward the defendant and could not fairly and impartially 
proceed with the cause. 

Defendant says that the Court has expressed its feelings by the tone of voice, 
by gestures and by mannerisms in connection with rulings to be made in the trial 
and that this has persisted from the beginning of the trial. Defendant says further 


that the Court has on repeated occasions come to the rescue and defense of Gov- 


ernment witnesses and has made certain suggestions as to testimony of said 
witnesses and has not done so with respect to defense witnesses. The Court 
also has forbidden the issuance of proper subpoenas helpful to the defense of 
the defendant and has exhibited a hostile attitude toward the defense witnesses 
as compared to the treatment accorded Government witnesses. 

Defendant says further that defendant believes and his counsel believes, 
that the Court is of the belief that the defendant is guilty of this offense and that 
belief of the Court has manifested itself in the Court's demeanor throughout the 
trial. 
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Attention is called to affidavit of counsel annexed hereto and made a part 


hereof. 
/s/ James J. Laughlin 
James J. Laughlin 


National Press Building 
Counsel for Defendant 


STATEMENT OF PROCEEDINGS | 
Inasmuch as the stenographic transcript in this cause omits the morning 
session of October 15, 1957, the trial judge has asked that a narrative statement 
of proceedings be prepared to include the proceedings had in the tovencon of 


that date. 
When the case was reached for trial, counsel for the arent asked that 


a stenographic reporter be provided. A telephone call was made by the Clerk 
at the request of the trial judge. Counsel was advised that no reporter was 
available and that if counsel desired a stenographic reporter he would have to 
engage one at his own expense. Request was made that the trial be continued 
until the afternoon session. That request was denied. At the afternoon session 
beginning at 1:30 P.M. a reporter, Mr. Holts of the office of Jesse L. Ward, 
Jr. & Associates, appeared and then reported the proceedings until the trial's 
termination. 
An opening statement was made by John W. Warner, Jr., Esq., Assistant 
United States Attorney. Statement on behalf of the defendant was reserved. 
The Government then called as its first witness Patrick Manili who testified 
substantially as follows: 
I am fourteen years old and I am now living at the Siren Training School 
for Boys. On September 22, 1956, while on a week-end leave from the School 
to visit my parents, I was thumbing a ride to the Coral movie theater at about 
2:30 P.M. when Larkin picked me up. The theater was in the District of 
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Columbia. On the way I remember discussing his auto radio which was partially 
hanging from its mount on the dash board. 

300 After the movie I began to thumb a ride in the direction of my home. A 
car stopped and I got in, and then I recognized the driver as the same man who 
had given me the lift to the theater. When the car made a turn from the direc- 
tion of my home I asked to get out. The driver did not slow down and said, "Get 
out and see what happens”. 

The car pulled up in front of a residence and when I began to get out the 
driver grabbed me by the seat of my pants and left by my side of the car. We 
entered, Larkin locked the door, and took me into the living room. There was 
another man, partially dressed, who was about to take a shower and Larkin 
said "That is Vince and‘he is harmless". Larkin allowed me to call home; I 
was so afraid that I just said to my mother that I was at a girl's house. Mother 
said that I should hurry home and when I told Larkin he said I could go ina 
few minutes. Larkin got two cans of beer, drank one and gave me the other 
and insisted that I take several swallows. While sitting in the living room he 
came over and unzipped my pants, exposed my privates, and began to play with 
them. Larkin asked me to go into the bedroom but I said no. Then I became 
afraid and went into the bedroom where Larkin committed an immoral act on 
me. I began to cry and then Larkin allowed me to Zip my pants back up. 

When I again said that I wanted to go home, Larkin said that he would drive 
me and accompanied me to his car and put me in the front seat. On the way 
I saw a friend and asked to get out. Larkin said no but stopped and allowed the 
friend to get inthe car. Before we got to my home Larkin let us both out and I 
immediately went behind the car and got the license number. I then ran home 
and told my father what had happened and he took me to number five police 
station and I reported what had occurred. I did not know Larkin's name, but 
I did give a description of him and also told the police about the broken car 
radio and the auto license number. I was told to be at police headquarters, sex 
squad office, early the next morning. My father took me to headquarters and 
there I repeated these facts in the presence of Larkin and others. 
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301 On cross examination plaintiff's witness was asked whether he had not 


make complaints against other persons. However, the trial judge directed the 
witness not to answer this question. The witness was asked as to the various 
offenses committed by him but the trial judge instructed him that he did not 
have to answer that question. The witness Manili was particularly asked whe- 
ther or not -- in fact about sixty days prior to September 22 -- he had made a 
similar complaint against another person and that this would be! reflected in 
his file in Juvenile Court. The trial judge instructed the witness he did not 
have to answer this question. The witness denied that he had ever requested 
any money from the defendant. The witness denied that he told the defendant 
that he was a fugitive from Lorton Reformatory. The witness denied that he 
told the defendant that he could not stay at his home because of the cruelty meted 
out to him by his parents. | 
The witness admitted that while he was in the home of the person referred 
to as "Vince", that "Vince" was at all times in the premises. 


/s/ JAMES J. LAUGHLIN 
National Press Building 
Counsel for Defendant 


CERTIFICATE OF SERVICE 
I hereby certify that I have this 11th day of March, 1958 mailed copy of 
the foregoing Statement of Proceedings to John W. Warner, J r., Assistant 
United States Attorney, Criminal Division of Municipal Court, 5th and E 
Streets, N. W., Washington, D. C. 








/s/ JAMES J. LAUGHLIN 
302 The foregoing Statement of Proceedings agreed to. 


/s/ JAMES J. LAUGHLIN 
Counsel for Defendant 


/s/ JOHN W. WARNER, JR. 
Asst. United States Attorney 


This Statement of Proceedings approved. 


/s/ THOMAS C, SCALLEY 
Judge 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed January 20, 19538] 


* * * * * * * * 


Washington, D. C., 
Tuesday, 15 October 1957 


The above-entitled matter came on for hearing before the HONORABLE 
THOMAS C. SCALLEY, Judge of the Municipal Court, in Room 308, Municipal 
Court Building, 5th and E Streets, Northwest, Washington, D. C., resuming 
at 2:00 o'clock p. m. 

APPEARANCES: 

Counsel on behalf of the Plaintiff: 


John W. Warner, Jr., Esquire, 
Assistant United States District atcomney: 


Counsel on behalf of the Defendant: 


James J. Laughlin, Esquire, 
National Press Building, Washington, D. C. 


PROCEEDINGS 
(The following proceedings were held without the presence of the Jury:) 
Thereupon, 
ROBERT D. WEAVER 
was called as a witness by counsel for plaintiff and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Warner: 

Q. Officer, your name, please. A. Robert D. Weaver. 

Q. Mr. Weaver, what is your assignment? A. lama Detective Sergeant 
assigned to the sex squad. 

Q. Did there come a time in September of 1956--that would be some 13 
months ago, Officer--that you made an investigation in regard to a man by the 
name of Kenneth B. Larkin? A. Yes sir. 

Q. How did that matter first come to your attention? A. It came to my 
attention on the morning of September 24th. 
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Q. Now when -- 
The Court: Was this September or December? 
Mr. Warner: That is September. 
By Mr. Warner: 
Q. Now September 24th was what day of the week, Officer? A. I believe 


it is on a Monday. 

Q. Now what was brought to your attention? A. A no&e was handed to 
me--it was made by a man in my office who worked that Sunday night prior to 
the Monday morning and I was assigned to continue the investigation of this 


complaint. 

Q. Allright. Now, first, what facts did you have to work with? A. Ihad 
the information that this complaint had been made on Sunday night and that the 
complainant was instructed to be in my office that morning. 

Q. Now what were the first steps that you took in your investigation? A. 
I talked to the complainant when he arrived in my office. 

Q. Did you have occasion prior to that to go out and make any investigation? 
A. Prior to that? 

Q@. Yes. A. NoSir. 

Q. All right. Now what was the first step then? A. I talked to the com- 
plainant. | 

Q. Would that be Mr. Manili? A. Yes. He made a ReNCre tome. I had 
a policewoman type down a written statement from him which he signed, and 

then with that information I attempted to locate the defendant in this case. 

Q. Was part of that information a license number? A. Yes, it was. 

Q. Given to you by the complainant, Mr. Manili? A. That is correct. 

Q. Now, what did you do thereafter? A. Well I checked the listing on the 
license number, the address that it was listedto. I went to that location and was 
told that this man no longer lived there. And on the night of October the 3rd I 
located this automobile. | 

Q. It accorded with the license number, is that correct? aN Yes. 

Q. All right. Then what did you do? A. I had an address on the defendant. 
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I located this automobile parked alongside of this house on Minnesota Avenue. 
I looked inside the automobile. The boy had given me a description of the interior 
of the car. I looked in the interior of the car. The description the boy had given 
me tallied with the description on the interior of the car with this license number. 

Q. In particular, Officer, was there anything with regard to a radio? 

A. Yessir. The radio ‘the boy described was not properly fitted to the 
dash--it was protruding--and that was so in this automobile that I checked. 

Q. Very well, Officer. Please continue. A. I then knocked on the door 
and was admitted to this house. I asked for the defendant by name. 

Q. What name did you use? A. Kenneth Larkin. There was another young 
man there and I talked to him briefly. I asked him if that was Kenneth Larkin's 
automobile and he said that he had recently sold it to Kenneth Larkin, that Ken- 
neth Larkin lived in the same house that he does, and he had recently--I don't 
know--two or three or four weeks ago sold it to Kenneth Larkin. So Kenneth 
was present. He came in, or I believe it was upstairs. He came down. I talked 
to him briefly. 

I asked him if he had picked up a boy that was hitchhiking out on Ridge Road 
on September 23rd. He said that he had not. I asked him if that was his auto- 
mobile. He said that it'was. He told me that he had recently acquired it. So 
I then asked Mr. Larkin to come to my office at police headquarters at 10:00 
o'clock the following morning, that I had a complaint that I was investigating. 

He agreed to come down to my office the following morning. 

Q. Please continue. A. He did come to my office. I don't know exactly 
what time he did arrive. He arrived before the complainant arrived and I asked 
him to sit down, that he would have to wait until the complainant got there. 

Q. Could it have been before 10:00 o'clock? A. My best recollection is 
that it was after 10:00 o'clock the defendant arrived. 

@. And the same Kenneth Larkin that we have here today? Is that correct ? 
A. Yes sir, when the complainant arrived. 

Q. Now what period of time after the arrival of the defendant did the com- 
plainant arrive? Was ita short or a long time--less than an hour? A. Oh, it 
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was less than an hour. | 
Q. Lessthan anhour? A. Yessir. The complainant arrived. Also a man 
by the name of Mr. Evans from the Board of Public Welfare. He came to the 
office. It was the first time I had ever seen him. He told me who he was and 
what the interest in the matter was. The complainant arrived and at that time 
I had them step alongside of my desk in the office and I asked the complainant if 
this man was the one that he had made the report about. He said that it was. He 
positively identified him. I then made my notes. | 
I wrote down 10:55 a.m., October 4th, on my paper here. I asked Larkin 
if he had ever seen this complainant before and he told me that he had never seen 
him before. I told Manili to make his statement and tell Larkin exactly what had 
happened. Manili made a statement, and when he completed his statement I told 
Larkin that I had the tag number of his car which was supplied to me by the 
complainant, that I had checked his car over by his house, ‘that the interior 
was the same description that was given me by the complainant, At this time 
Larkin stated that he had picked up the boy on September the 23rd and then he 
made a statement of his side of the story. 
Q. Hemade an oral statement? Is that correct? A. He made an oral 
statement. ! 
Q. Did there come atime when he made a written statement? A. Yes sir. 
Q. What time was that? A. After we had completed the oral statement 
in the presence of Mr. Evans, the man from the Board of Public Welfare, and 
myself. | 
Q. Did you place the man under arrest at that time? A. I told Larkin that 
he was going to have to go to court for this offense. | 
Q. Very well. What time did you make that statement to him? A. My 
records indicate that he was placed under arrest at 11:00 o'clock. 
Q. At 11:00 o'clock on that date? A. Yes sir. 
Q. Now subsequent to that, did the defendant make a written statement? 
A. He did. | 
Q. Do you know what time that written statement began? A. The written 








statement began at 11:55 a.m. 
Q. 11:55a.m.? A. Yes, sir. 
Q. What time did the written statement terminate? A. The statement was 
terminated at 12:40 p.m. 
Q. 12:40 p.m. Do you have that statement in your possession? A. I do. 
Mr. Warner: I ask that this be marked as government exhibit No. 1. 


(Written statement of Mr. Larkin, 
Defendant, marked G-1 for identification. ) 


Mr. Warner: Let the record show that the government tenders to the defense 
a copy of the statement made by the defendant, Mr. Larkin, along with the ori- 
ginal for comparison. 

Mr. Laughlin. That is all right. I will take your word for it. 

Mr. Warner: Very well. 

By Mr. Warner: 

Q. Now, Mr. Weaver, I show you this which is marked government exhibit 
No. 1 and ask if you can identify that? A. Thatis the written statement made 
by Mr. Larkin. 

Q. And it bears the signature Kenneth B. Larkin. Did you see that signa- 
ture affixed? A. I did. 

Q. Did you witness this document? A. I did. 

Q. Now, did there come atime when Mr. Larkin was turned over to the 
United States Marshal to be taken to the Municipal Court for arraignment? A. 
Yes sir. 

@ When did that occur to the best of your knowledge? A. Well he was 
sent to court immediately after this statement was completed, which was 12:40 


p.m. I don't know exactly what time the Marshal received him. 


Q. Would I be fair in saying subsequent to 12:40 p.m. you had no question- 
ing of the defendant? Is that correct? A. That is correct. 

Mr. Warner: At this time, your Honor, I would like to move for the admis- 
sion of the statement based on the grounds, on the circumstances under which 
it was taken. 

Mr. Laughlin: Your Honor, that should be deferred at least until cross 
examination. 
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Mr. Warner: All right. 
x * * * * * KX * 
REDIRECT EXAMINATION 
By Mr. Warner: Officer, your records show the first questioning of this 
defendant on Thursday, October 4th, is that correct? A. Yes'sir. 
Q. And it began at 10:55a.m.? A. Yes Sir. 
Q. The written statement was concluded at 12:40, is that correct? A. 
That is correct. | 
Q. That would be a little less than two hours, the total questioning and 
answering on behalf of this defendant. Is that correct? A. Yes sir. 
Q. Now the defendant voluntarily came in this morning on the morning of 
October 4th? A. Yes sir. 
@. Prior to that he had denied any knowledge of this complaining witness, 
Mr. Manili, is that correct? A. That is correct. 6 | 
Q. Prior to that you were not certain that he was the man who had com- 
mitted this offense? Is that correct? A. That is correct. 
Q. The only bit of evidence you had to tie this defendant with the crime on 
the morning of October the 4th before the questioning was the license number. 
Is that correct? A. License number and description of the automobile. 
Q. And the description of the automobile? A. Yes sir. | 
Q. However, you found that the automobile had been transferred some two 
or three days prior to the crime? Is that correct? A. I think it was further 
than that, maybe two or three weeks. 
Q. Two or three weeks. A. They both lived in the same house together. 
Q. Did you have any questions after 12:40 p.m. that day? A.. I don't 
believe I did. 
Q. Of the defendant? A. No sir. | 
Q. To the best of your knowledge you released him to the United States 
Marshal, is that correct? A. Yes sir. | 
Q. Now you stated that during the course of the examination the defendant's 


| 


first remark was the complaining witness is lying. A. That is right.. 








16 
Q. Then did the defendant go on and intimate that he was lying in part and 
that this was the defendant's version of the story? A. That is correct. 
Q. And the defendant's version sufficiently collaborated? 
Mr. Laughlin: Of course, your Honor, these are leading questions. 
The Court: Well it is repetitious and it has all been gone over before. 
Mr. Laughlin: And this is his witness. 
The Court: Well it is repetitious. 
x x * * * * * * 
42 . PETER EVANS 
was called as a witness by counsel for defendant and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 


By Mr. Laughlin: 

@ Will you state your name, sir. A. Peter Evans. 

@. Allright. And what is your occupation? A. Case worker. 
@. Case worker for whom? A. Department of Public Welfare. 


@. And how long have you had that job? A. A little over three years. 

Q. Now you know Peter Manili? 

The Court: Patrick, isn't it? 

By Mr. Laughlin: 

Q. Imean Patrick Manili. A. My name is Peter Evans. 

Q. And you say you are a case worker for the Board of Public Welfare? 
A. Yes. 

Q. How long have you had that job? A. A little over three years. 

Q. Do you know a Patrick Manili? A. Ido. 

Q. When did he first come under your supervision? A. I couldn't tell you 
the exact date. A rough guess would be about a year before this occurrence that 
we are here today on. 

Q. And were you in charge? Was he responsible to you? A. Ina sense. 

Q. Allright. Well then, in what respect? A. I was the case worker 

44 assigned to work with Patrick and his family. 
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Q. Tell us how he happened to come to the training school: 


Mr. Warner: Objection, your Honor. 

The Court: Objection sustained. This is a hearing to determine probable 
cause and admission of certain statements and things like that are of no concern 
here today. 

Mr. Laughlin: Your Honor, I think the credibility of this witness is of concern. 

The Court: Well the objection is sustained. | 

Mr. Laughlin: Your Honor, there is no reason for any of us to get heated. 

The Court: I am not getting heated. | 

Mr. Laughlin: I am talking about the manner in which you said it. I want the 
record to show that your Honor said in a loud voice "objection sustained". 

The Court: Well I am loud voiced quite often so certain people can hear. 

The objection is sustained. 
Mr. Laughlin: Well I think my exception to that ruling is preserved now. 
The Court: Okay. 
By Mr. Laughlin: 
Q. He came to you about when again? A. A guess would be about a year 

before this event that we are here today about. 

Q. Well, all right. Now when did this come to your attention, this present 
event? A. I believe a week or so after it occurred. 

Q. Well do you know the circumstances of his absence from the school be- 
ginning the 23rd of September that weekend? A. He was on what you call a home 
visit. | 

Q. And he's allowed that how often? A. Roughly once a month. 

Q. Allright. Nowtell methis. Did you see him at the school? Did you 
see him at the school on the 24th of September? A. I thinkI could say, no. 

Q. If you would look at this calendar, sir, he has testified here this morn- 
ing that certain things took place on Saturday, September 22nd/of 1956. Now 
look at that month of September 1956 and tell us when it was that that came to 
your attention. | 

The Court: You mean the incident came to his attention? | 
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Mr. Laughlin: Yes, that is right. 

The Witness: A guess would have to be early in October, maybe the 1st 
of October. But that is a guess. 

By Mr. Laughlin: 

Q. Allright, now. Did you go to police headquarters some time in the 
month of October? A. Yes. 

A. And tell us how you happened to go there that time. A. I had received 
word from the case worker at the institution of this sex incident. I was told 
that the boy had to be at court on October 4th, and there was also some com- 
munication about this with my office which is in Child Welfare, and I was in- 
formed from both sources that I had to be there. I think it was at 10:00 o'clock. 
I am not exactly sure. 

Q. In other words the information that you had was the boy had to be in 
court on the 4th. A. I don't mean in court -- over to the office of the sex court. 

Q. You said the court a minute ago. A. I didn't mean the court. 

Q. Well, all right. Then you mean the homicide. And you found that out-- 

The Court: He said sex court--not homicide. 

Mr. Laughlin: All right, police headquarters. We will put it that way. 

By Mr. Laughlin: 

@. And you were told that by a case worker, is that right? A. Yes. 

Q. Now then, at that time did you ask the boy what it was about? A. I 

knew what it was about. 

Q. From what source did you get that? A. The case worker at the institution. ] 

Q. Well, but you had not yet talked to the boy? A. No. 

Q. When you say you knew what it was about you knew that someone had 
told you something. A. Yes. 

Q. And that is what you relied on. You knew what it was about. A. Yes. 

Q. Allright. Then did the police, if you can tell us, did they know you 
were coming to the sex squad? A. I don't know. 

Q. What time did you get there? A. Between 10:00 and 11:00. 

Q. Do you have anything in your diary or your records out there that reflects 





48 


49 
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the exact time you got there? A. No. 
Q. Allright. Now what time did the boy get there? A. 


He got there 


after I did. Again it would be a guess as to what time, how much after I got there. 
Q@. Allright. Now when did you first see the defendant here? A. About 


ten minutes after I got to the affice of the sex squad. 


Q. You don't know, of course, how long he had been there? A. I believe 


that he came there after I did. 


Q. Tell me again what time you got there. A. Between 10:00 and 11:00. 
Q. Now when you say 10:00 and 11:00, would you say as late as 10:30? 


A. It could well be. 
Q. Could be as late at 10:45? A. Again it is a guess. 


Q. But you are sure it could have been as late as 10:30, is that right? 


A. It's a possibility, I believe. 
Q. And then the defendant got there after you got there? 
Q. Allright. Now, how about Manili? A. He got there 


A. Yes. 
after I got there too. 


@. And then what time would you say he gotthere? A. A little after the 


defendant. 
Q. Well, would you say 11:00 or 11:30? A. I would say 


before 11:00. 


Q Allright. Then, did you have any conversation with the defendant ? 


A. No. 
Q. Was the defendant pointed out to you by someone? A. 


| To me the identity, 


or whatever you might want to call it, of the defendant was somewhat obvious. 


I knew what the incident was about. I knew that the boy--this 


was shortly after 


I got there--I knew that this boy was going down to the sex squad because there 
was some questioning about this incident. I think it was*a fair| assumption on my 


part that Mr. Larkin was there as the defendant. 
Q. Now, did you have a conversation with Manili there? 


‘A. I believe I did. 


Q. All right. Now you recall whether or not Manili at that time made any 


statement to the police? A. I don't recall. 


Q. You know whether or not he had made any statement to the police prior 


to that? A. I believe he had. 
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Q@. And you had seen it? A. No, I hadn't seen it. I had heard about it. 

Q. All right. Nowtell us then, were you present when the defendant was 
interrogated? A. Yes. 

Q. Allright. Now who interrogated him? A. Sergeant Weaver. 

50 Q@. Did any other officer do any interrogating? A. Not that I can recall. 

Q. Can you tell us just the best you can recall what Sergeant Weaver said 
to him? A. I believe he asked him if he knew the boy, asked Mr. Larkin if he 
knew the boy. 

Q. What did Larkin say? A. He denied knowing the boy. 

Q. Yes. Allright. Then what happened? A. The boy was told to go ahead 
and tell what happened. The boy told what happened. Mr. Larkin again denied 
knowing him. At this point Sergeant Weaver said that he had evidence that indi- 
cated that he was the man involved. 

Q. In cther words he told him that verbally? A. Yes. 

Q. That he had evidence. You do recall that Sergeant Weaver said to him 
that he had evidence showing that the defendant was the man involved? A. I 
can’t say; I can't be certain of those words. 

Q. Well, but in substance that. A. In substance, yes. 

Q. In other words, then that was when he was being questioned verbally? 
A. Yes. 

Q. What did he say that evidence was? A. He had a description of the 
automobile. 

Q. Well tell us what words he used or what did he say the evidence con- 
sisted of. 

The Court: To the best of your recollection the substance. 

The Witness: He had the number plate of the car, number one. He 
had a description of the dashboard of the car, particularly the fact that the 
radio protruded fromthe dash. At this point Mr. Larkin said that he did know 
the boy. 

By Mr. Laughlin: 

Q. That was still a verbal statement? A. Yes. 
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Q. Allright. Tell methis, Mr. Witness. How long was he questioned 
verbally? A. Oh, a guess would be 20 minutes or so. | 

Q. Allright. Did you have a watch with you? A. No. Oh, I probably did. 
I don't know. 

Q. Did you have this one (indicating)? A. Not this one. 

Q. Anyway you generally carry a watch? A. Yes. 

Q. And there were timepieces in the headquarters building, weren't there? 
A. Yes. | 

Q. Do you recall about what time it was when the verbal questioning of the 

defendant concluded? A. I would say it was up near 11:00 o'clock to the 
best of my recollection. | 

Q. Well you said it could have been probably as late as 10:30 when you got 
there. Is that right? Didn't you say that? A. I said that is a possibility. 

Q. Then it is your testimony the verbal questioning was concluded at 11:00 
o'clock. Is that right? A. That again is a guess. It would seem to be about 


| 


11:00 o'clock. | 





Q. Now, Mr. Witness, up to the time of the conclusion of the verbal state- 
ment, was there anything said to the defendant that he didn't have to say anything 
if he didn't want to? A. It wasn't put in those words. | 

Q. Well was it put in any kind of words? A. He was wee if he would like 





to make a statement. 

Q. Are you talking about verbal or written? A. A written statement. 

Q. Iam talking about the verbal. Let's come to the written later. I will 
have a lot of questions to ask you on that. Let's take the verbal first. Before 
they began to question him verbally, did the officer say anything to him that you 
don't have to say anything if you don't want to? A. I don't recall. 

Q. Did he say to him, this is a serious matter, son, and you ought to have 
advise of some lawyer? A. I don't recall. | 

Q. Did he suggest to him that he might have a lawyer? A, I don't recall. 

Q. Now how many people were surrounding him? How many people were 
there when he was being questioned? A. Sergeant Weaver, the boy and myself. 
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There were others that I didn't pay that much attention to maybe coming in and 
out on business. 

Q. Policemen were coming and going? A. They weren't paying any atten- 
tion to us, I don't think. 

Q. But there were people coming and going. A. Yes sir. 

Q. Now then, tell us then, after he completed the verbal statement you say 
it was about 11:00 o'clcok. Was there anything said then at that time, Mr. Wit- 
ness, about taking him over to this pbuilding for arraignment? A. I don't know. 

Q. Was there anything said about a grand jury offense? A. I don't recall 
that. 

Q. All right. Now then, what next happened after he completed the verbal 

54 statement, sir? A. He was asked if he would like to make a written state- 
ment. I am not sure the word "written" was used, but that was followed by his 
making a statement that was taken down. 

Q. Well now, tell us the mechanics. How was that written statement pre- 
pared, sir? A. I know that as Mr. Larkin talked Sergeant Weaver was writing, 
taking notes in longhand. There was something about getting someone to type 
something during part of this time. Again I didn't pay much attention to that. 

Q. Well now, can you tell us whether something was said to him before 
they began the written statement as to whether or not he didn't have to say any- 
thing, he didn't have to sign anything if he didn't want to? A. When he was asked 
to make the written statement Sergeant Weaver told him, asked him would he 
like to make the statement, that if he wished to make it it could be used for or 
against him. Now there was a little more to it than that but that is essentially 
what was said. 

Q. Was there anything said about him getting a lawyer? A. I don't recall 
that. 

Q. Now, tell us then, how was the written statement prepared? WhatI 
want to know, was it question and answer form? A. No.. It was narrative 
as far as I can recall. 

Q. Was it taken without interruption? A. It seemed to be taken without 


interruption. 
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55 Q. Well tell me this-- 
Mr. Warner: Let the record show that Mr. Larkin has a copy of that state- 


ment, government exhibit No. 1. 
By Mr. Laughlin: 
Q. Will you look at that and see if you recognize that as the written state- 
ment that was taken from the defendant on that date. 
The Court: Has he ever seen that statement before? 
The Witness: I thought you wanted me to read it. I believe I have. 
The Court: Where did you see it? : 
The Witness: At the office of the sex squad. 
The Court: Who showed it to you? Can you identify it? Can you identify 
that piece of paper? 
Mr. Warner: Your Honor, at this time I better get the original. 
The Court: Yes, I think so too. | 
Mr. Laughlin: I would ask at this time, your Honor, to take a recess. 
The Court: We will take a short recess. 
(A brief recess was taken. ) 
(The foregoing witness resumed the stand. ) 
DIRECT EXAMINATION -- continued 
By Mr. Laughlin: 
Q. Mr. Evans, do you recall whether that statement you have seen, was all 
of that concluded without any interruption? A. I believe it was. 
Mr. Laughlin: All right. Can I have that again, Mr. Warner? 
Mr. Warner: Yes. 
By Mr. Laughlin: 
Q. Here is the original. In other words it is your fescimoay that he began 
the statement: "Sunday, September 23rd 1956 I was driving down Minnesota 
Avenue " and so forth, down to and including "I did play with the boy's 
privates but I didn't put my mouth on it." And he said all of that without inter- 
ruption? A. I believe he did. I am not sure of it at this point. 
Q. Then, did he also say this: "I have read this statement which consists 
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of two pages and it is true and correct to the best of my knowledge" v4 

The Court: What is the question? Did he say it? Did the defendant ? 
You are asking him if the defendant said it? 

By Mr. Laughlin: 

Q. What I mean, when I say “he”, did the defendant also say this: "I 

have read this statement which consists of two pages and it is true and 
correct to the best of my knowledge"? A. I couldn't say with certainty. 

Q. But it is your testimony that he began the statement and concluded 
it without interruption from any police officer ? 

Mr. Warner: Could the counsel define what he means by "interruption", 
coming from the attorney or in the interrogation? 

By Mr. Laughlin: 

Q. I will put it this way. Fromthe beginning to the end, did the de- 
fendant proceed and conclude his narrative as shown here without any question 
being propounded to him by any policeman? A. I think that while this was 


composed there was some conversation between he and Sergeant Weaver. 
@. And then there were some questions back and forth between Sergeant 
Weaver and the defendant? A. I don’t recall exactly what did happen. I 


couldn't say that I could really answer that. 

Q. But just a moment ago you said that you thought there were. A. Yes, 
I thought there was, but I can't be that sure. 

Q. Allright. Now, Mr. Evans, let me ask you this. While this was 
going on was the defendant brought any food or drink? A. No. 

Q. And were you given any food or drink? A. No. 

Q. All right. Now then, did you leave the police headquarters and go 
somewhere after this statement was concluded? A. After Mr. Larkin had 
signed his statement--I observed him sign it--it was shortly after that that I 
and Mr. Manili and his family went to the basement of, I believe, that same 
puilding and got something to eat. 

Q. Ali right. Then did you come to this building? A. No. We come 
back up and ate it upstairs in this same office. 
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Q. Then, all right. You mean in the sex squad office? A, Yes. 
Q. Then did you later come to this building? A. Not that same day. 
Q. Allright. Were you told or was Manili or anyone in your presence 
or hearing told to come to this building? A. Idon't recall. | 
Q. Allright. Now tell me this. When is the first time you talked to 
Mr. Warner about this case? A. That morning of October 4th. 
Q. You talked to Mr. Warner? A. Oh, excuse me. I had Sergeant 
Weaver in mind when I said that. It seemed to me some time after that. I 
can't recall exactly when. 
Q. Well you know the first time you went to court? A. October the 
11th. I think he was present then. 
Q. All right. Have you prepared certain memoranda or reports in 
connection with your participation in this case? A. No, I haven't. 
Mr. Laughlin: I think that is all of this witness, your Honor. 
Mr. Warner: No questions, your Honor. 
The Court: That is all. 
Thereupon 
KENNETH B. LARKIN | 
was called as a witness by counsel for defendant and, having been duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
By Mr. Laughlin: 
Q. State your name, Mr. Defendant, your full name. A. ' Kenneth B. 
Larkin. 
Q@. Andyour age? A. Thirty-five. 
Q. All right. Now, Mr. Larkin, I will ask you this. You saw Officer 
Weaver testify here this afternoon, the gentleman that was on the stand this 
afternoon? A. Yes sir. | 
Q. When was the first time you saw him? A. It was on the evening 
that he came to the house. | 
Q. And do you know when that was, sir? A. It was eectern 4th. 
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Q. All right. Now tell us, was it the 4th? It was the night of the 4th? 
A. The night of the 3rd. 

Q. You know the day of the week? A. It was--I am not sure--I think 
it was on a Monday--I am not sure. 

Q. Tell us then, where was it that you saw him and the time of day or 
night? A. Well he came to the house about 8:00 o'clock. 

Q. At night? A. Yes, sir. 

Q@. All right. Now what conversation took place between you? A. He 
came in and asked me on the Sunday if I picked up a boy at Coral Hills and I 
said, no. And then he said that I had picked up a boy and had assaulted him, 
and I said, no, that I hadn't. So he said, well come down to my office tomorrow 
at 9:00 o'clock. 

Q. And what else did he say? A He said, you better be there. 

Q. All right. And did you go there the next day? A. Yes, I did. 

Q. And you know about what time you got there? A. A little after 
9:00, about 9:15. 

Q@. And whom did you see when you got there? A. There was a woman 
in the office first and she said that this officer-I didn't know his name at that 
time--that Weaver would be right in. 

Q. Allright. And then how long was it before you saw Mr. Weaver? 

A. About 15 minutes after that. 

Q. What did he say to you at that time? A. He walked in the door and 
I was setting on some benches there, and he said, you are Larkin? AndI said, 
yes. AndI said, what am I down here for? And he said, you are going to get 
ten years for this offense that you committed. AndI said, what didI do? And 
he said, oh, you just stay put. I will let you know later. And so then he went in 
the back. You go in through a little gate and go into another office. He went into 
the back office then. 

Q. Did you believe that you had a right to come and go or did you think 
you were under arrest? A.. He told me to stay put, soI figured I was supposed 
to stay there. 
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Q. What next happened, sir? A. Then about an hour later he came 
back out and said, come in here. SoI went into a room and he told me to set 
up in the back. And then he brought in this boy and Evans and this officer-- 
he called him Lou at that time. 
Q. Hecalled him what? A. He called him Lou. I don't! know what his 
actual name was. | 
Q@. Was the name Yuter? A. Yes. | 
Q. Continue on now. A. So, then he told me to come sit down. They 
had put some chairs in a circle so they all sat there, and asked me if I had 
seen they (sic) boy. He says, do you know Patrick Manili, first? AndI said, 
no. And he says, do you know this boy? I said I know him but! not by that name. 
Q. What name did you know him by? A. David. 
Q. David. All right continue on. A. Oh, then he had this boy make these 
charges and I said, he is lying. AndI told him that I had people I was with all 
afternoon, and he said, we will get to you later. So then he talked with Evans 
and the boy and then he told them that they could go. And then|they went on. 


And then he said he had a statement that the kid had prepared and he started 


reading it. 
Q. Allright. Do you know, Mr. Defendant, about what time that was that 
he had this boy confront you? A. I don't remember what the time was I 
was solong inthere. It seemed about a year. But I guess it was well over an 
hour anyway. | 
Q. Tell me, then. What next happened? A. Then he told me to get up 
in back of the room again and I went up and sat down up there. And then he and 
this Lou were talking and he says, well, he says, we'll--you remember that 
case where that fellow got eight years? He said, yes, he wouldn't cooperate 
with the police either. Then he says, what about that other case, and then a 
woman came in to get something--I guess she worked there--and one of them 
walked down there and was saying to her something and she picked up her pocket- 
book and left. 
And then he came up and I asked him if I could make a ghone call because 
I told my office I would be back in about a half hour. So I said, can I make a 
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phone call now? And he! said, we will do better than that. If you will make a 
statement for us we will let you go. SoI said, what do you want me to say? 
He said, will you make a statement for the record, and I said I will make a 
statement for anything if I can get out of here. And he said let's go over to 
this typewriter and we will get rid of this "shit". 
He picked up a piece of typewritten paper and put it in the machine. He 

said, sit down there, which was about two desks from where this guy at the 

64 typewriter was setting. Then he picked up the Manila folder that he had 
the kid's statement in and he started reading it tothis Lou. AndI saidI didn't 
want him to do that. And he says, well we will fix this. He said, what about 
this, Lou? Shall we say this? And he kept reading it word for word except 
now and then he would stop and say we better change this to read this way--we 
want it to be like he would say it. We want to change it like this. And then he 
got through and said, sign it and you can go. I walked over and signed it. I 
thought I could go. And he said, no, you are going to court. Sit down. 


Q. Nowtell me this. On this night, the boy testified about a Saturday 
night, I think it was September 23rd. 

Mr. Warner: He stated Saturday, September 23rd. 

Mr. Laughlin: He stated a Saturday, Saturday, September 22nd, your 
Honor. He said about a Saturday. | 

By Mr. Laughlin: 

Q. Did you on that day or any day commit any oral act on that boy? A. 


No sir. 

@. I mean any immoral act, any act of indecency? A. No. 

Q. Did you touch his person at all? A. Never touched him. 

Q. Tell us why you signed this statement. A. To get out of there. It 
seemed like I had been there for hours and I wanted to get out of the place. I 
was scared. I didn’t know what they were going to do next. 

Mr. Laughlin: All right. You may examine. 

CROSS EXAMINATION 

By Mr. Warner: 
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Q. Mr. Larkin, you stated that you arrived there about 9:15. Is that 
correct? A. Yes. 
@. How long did you wait before you saw the boy? A. well I don't know. 
It was well over an hour. 
Q. Well over anhour. Then it could have been as late as 10:30, is that 
correct? A. Yes, it could have been. 
Q. But somewhere in that neighborhood they finally prodhced the boy, 
is that correct, Manili? A. Well I don't know the exact time. | It was a long time. 
Q. It was well over an hour and you arrived there at 9:15. A. Yes. 
Q. Did the police officer in that hour's time question you concerning this 
offense? A. No. Mr. Weaver had told me that I was going to|get ten years for it. 
Q. That was all he said? A. He said it wasa federal offense. 
Q. He didn't question you concerning the offense until the boy came in, is 
that right? A. Yes. 
Q. Were you seated? A. Yes. 
Q. Did there come a time when the boy looked at you and stated to you 
what had happened on this alleged date? A. Yes. | 
Q. Then did Detective Sergeant Weaver say to you, now, Mr. Larkin, 
you can tell us what happened? A. No. He had the boy look at me and he says, 
do you know David Manili or Patrick Manili? And I said, no. Then he asked 
me if I knew the boy and I said I don't know him by that name Patrick Manili, but 
by David. 
Q. Then did the boy have a chance to explain what sei A. Yes. 
Q. Then did Detective Sergeant Weaver say to you, now, Mr. Larkin, 
you can tell what happened? A. No, he didn't tell me I could tell what happened. 
Q. What did he tell you you coulddo? A. He told me the statement that 
the boy had made and he had this statement there he was reading 
Q. Well, didn't you just say that the boy orally stated to you what the 
story was? A. Yes. 
Q. Then what happened right after that? A. I told him he was lying. 
Q. You told him that who was lying? A. That that boy was lying. 
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Q. Then didn't you have an opportunity to tell your version of what hap- 
pened? A. No. He told the boy and Evans to leave. 

Q. Andthen what happened? A. And then he and this Officer Lou, 
what they call Lou, they started talking to me about it. 

@. And did you have an opportunity at that time to explain to him what 
happened? A. I told him nothing had happened. 

Q. You still contended nothing had happened? A. Yes. He said, get up 
there in the back of the room. 

@. I show you this which is government exhibit No. 1 and ask you if you 
have ever seen these two sheets of paper before? A. Yes. 

Q@. And where did you see them? A. I saw them in the office of Weaver. 

Q. On what day? Was it that day you came in at 9:15 in the morning? A. 

It. was that day. 

Q. The same day. Now, at about what time did you first see this state- 
ment? A. I saw it right after he finished it. 

Q. Now I show you this signature back here (indicating) and ask you if 
you can identify that signature? A. Yes. 

Q. Whose signature is it? A. Mine. 

Q. I show you this signature (indicating) and ask if you watched that sig- 
nature being affixed? A. No. 

Q. You did not see that being affixed? A. No. 


Q. Now immediately preceding your signature to this statement: "I have 
read this statement which consists of two pages and it is true and correct to the 
best of my knowledge" signed "Kenneth B. Larkin", did you affix your signature 
after reading that? A. I didn't read any of the statement. I just signed it. 

So you just signed anything? A. So I could leave, yes. 
So you could leave. Allright. Now was there any force applied to 
You mean-- 


Physical force. A. No, not physical force. 
Were you mistreated in any way? A. Not physically, no. 
In what way then were you mistreated? A. Well when I first walked 
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in the place the guy tells me I am going to get ten years and I can't make any 
phone calls, and when I did want to make a phone call, when I told them I wanted 
to call up the office he said, we will do better than that. We will let you go. 
And then he was telling this guy about the boy they gave eight years and about 
the other case because they wouldn't cooperate. 
Q. This statement says the questioning was finished at 12: 40. Is that 
about correct? A. I don't have any figure what time it was. r must have been 





around that time. 
Q. It must have been around 12:40, lunch time. A. Because Evans had 
gone out and was eating something when he came in. 
Q. So you would say that 12:40 in your approximation = correct? A. 
I don't remember what the time was. If it says 12:40--I don't know whether 
they had a clock there or not. | 
Q. Do you know what time it was that you got to the Municipal Court? 
A. No, Idon't. It was in the afternoon. 
Q. Did Sergeant Weaver or any other policeman ask you any questions 
after 12:40 or after this statement or after you affixed your signature to this 


statement? A. No. Weaver took me over inthe same building to somebody 





to register in a book. 
Q. But you were asked no questions pertaining to this chime after you 
affixed your signature to this sheet of paper which is government exhibit No. 1? 
A. Well the policeman, after he took me over to this place this policeman came 
over and he was asking me about it. 
Q. Did he ask you your name and address and things like that? A. Yes. 
Q. In other words, was it a booking procedure where you were finger- 
printed? A. No, after that I had to go to the booking. But while I was waiting 
he was talking to me. 
Q. Who was that? A. Idon't know. It was just some Wniformed police- 
man in that building. 
Q. How long was that questioning? A. Idon't know. Fifteen or 20 min- 
utes or something. 
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Q. Did there come a time that afternoon when you were taken to Munici- 
pal Court? A. Yes. 

Q. That policeman that you say you talked to subsequent to affixing this 
signature, has he ever testified against you in any proceeding? A. No. 

Q. You have never seen him again? A. No. One thing I did ask him, 
when I get downstairs I was supposed to go into one of these paddy wagons. 

They told me I was supposed to make a phone call upstairs. And he said, you 
believe that too? I said, they promised me I could make a phone call, and he 
said, huh, you believe that too? 

Q. Mr. Larkin, you knew the night before you were coming to police 

‘headquarters, didn't you? A. Yes, sir. 
Q. Did anyone tell you at that time you could not bring a lawyer? A. No. 
Mr. Warner: Thank you. 
REDIRECT EXAMINATION 

By Mr. Laughlin: 

Q. You didn't bring a lawyer because you didn't think you had done any- 
thing, is that right? A. No, I hadn't.done anything. 

Mr. Laughlin: I have no further questions. 

(Discussion off the record. ) 

Mr. Warner: At this time counsel for the government and counsel for 
the defense enter into a stipulation as follows: 

That the official court records of Municipal Court for October 4th 1956 
indicate that the defendant was arraigned before Judge Burnette; also the records 
show that Judge Burnette left the bench at 2:30 that day and did not appear again. 
Therefore we can surmise that the defendant was arraigned some time prior to 
2:30 on October 4th. 

(Thereupon, counsel presented arguments on motion for rejection of 
confession. ) 

(Motion overruled by the Court. ) 

(Whereupon, at 4:30 o'clock p.m., the hearing in the above-entitled matter 


was recessed to reconvene at 10:00 o'clock a.m., October 16, 1957.) 
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Washington, D. C. 
Wednesday, 16 October 
10:20 o'clock a. m. 


* * * * * * * * 


PROCEEDINGS 


| 


Mr. Laughlin: Your Honor, for the record I am going to subpoena the 
Juvenile Court and ask it to produce the file and records of Patrick Manili for 


the use of impeachment purposes. 
The Court: In which particular point. 
Mr. Laughlin: For one reason why he is in the National Training School. 
What is his criminal record. | 
The Court: Is the Juvenile record admissible in this seeing 
Mr. Laughlin: It would be ina proceeding of this kind. 
Mr. Warner: I would like to call your Honor's attention to District of Col- 
umbia Code, 1951 Edition, Supplement’5. Section 11 -929 entitled "Records-- 
Inspection Limited--Penalties." "(a) The Court shall maintain records of all 
cases brought before the Court. Such records shall be withheld from indiscri- 
minate public inspection but shall be open to inspection only by, respondents, their 
parents or guardians and their duly authorized attorneys, and by any institution 
or agency to which a child may be committed pursuant to Section 11-915. Such 
records may, pursuant to rule of Court or special order of the Court, be 
inspected by other interested persons, institutions and agencies. As used in 
this subsection, the word 'records' includes 
The Court: I deny that one. 
Mr. Laughlin: Then I will file this so that I can reserve the point on appeal. 
The Court: Do it downstairs so that it may be stamped. | 
Mr. Laughlin: Can't this clerk do this? | 
The Court: We have a special stamp down there. It would be in his hand- 
writing. Let the record be preserved that that is filed as of today. 
Mr. Laughlin: And the request was made and denied. 
The Court: Yes. Mark it defendant's exhibit 1. 
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(Defendant's exhibit 1 marked for 
identification. ) 


Mr. Laughlin: To review all complainant's records and others in the 
ease of Kenneth B. Larkin charged with a sex offense October 1956. I want to 
show -- 

The Court: I will deny that asis. It's too broad. You are ona fishing 
expedition. There is nothing specific. I understand that this is going to credita- 
bility of certain witnesses. 

Mr. Laughlin: Yes. 

The Court: Okay. You get some specific statement that you have know- 
ledge. Just a moment, please. You get some specific statement that not has 
been made that is going to test the creditability of any testimony. That is per- 
fectly all right. I will get that instrument. You may subpoena. 

Mr. Laughlin: Well I can't tell you that. Those statements are not made 

available to the public. How can I tell you that? I want now--I ask then-- 

The Court: Well that is too broad. 

Mr. Laughlin: I ask that it be issued as is. Second, that it be modified 
to produce the statement made by the complaining witness outside the Grand 
Jury Room. 

The Court: Statement made to whom? 

Mr. Laughlin: To somebody in the District Attorney's office. 

The Court: That is speculative. That is too much-- 

Mr. Laughlin: Well I don’t want this case to come here again in six months. 

The Court: I don't either. 

Mr. Laughlin: Maybe we don't care but itis a terrible burden on this 
defendant. I was hoping we could end it. But anyway I want this to be marked 
and that maintained. 

The Court: That' may be marked. Okay. And we will have it stamped as 


of today. 


(Defendant's Exhibit 2 marked 
for identification. ) 


Mr. Laughlin: Off the record. 
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(Discussion off the record. ) 

Mr. Laughlin: I would ask that Manili be recalled at 1:30 if it is conven- 
ient to get him here because I have a question just come to me I want to put to 
him on cross examination. ! 

Mr. Warner: That is going to require a great deal of effort, your Honor. 
We have to call the National Training School as a rule 24 hours in advance and 
have an assistant assigned to him who can bring him in and arrange for transpor- 


tation. 





Mr. Laughlin: Suppose then he is produced tomorrow morning, and if it 
could still be considered a question propounded on cross-- 
The Court: What is the particular line of questioning ? 
Mr. Laughlin: I don't think I should be required to tell you in the presence 
of the District Attorney. | 
The Court: Well come up here and tell me. | 
(Mr. Laughlin approached the bench and the following digcussion was had:) 
Mr. Laughlin: Information has come to me that this boy ran away from 
the School, I think it was either January or February of this year, and remained 
elsewhere for a period of a week. NowI want to know where he was, who was 
this man came with him. I think it is important as affecting his creditability. 
The Court: I will deny that. | 
Mr. Laughlin: Well we will be back here in six months. | 
The Court: I don't care if it is a matter of two months, six months, or 
other wise. 
(Thereupon, at 10:35 o'clock a.m., the Jury returned to the courtroom 
and resumed their seats in the Jury box. ) 
Mr. Warner: Could we address ourselves to a preliminary matter? 
The Court: Approach the bench. | 
(The following discussion was had at the bench outside the hearing of the 
Jury:) | | 
Mr. Warner: In regard to the subpoena filed by defense counsel to the 
United States Attorney for Grand Jury records, I have here in my possession the 
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only record that the United States Attorney's office has that was presented in the 
Grand Jury and I am glad to tender that to defense counsel. 

Mr. Laughlin: I stand on my point, your Honor. He is not under oath. 

The Court: Just a minute. 

Mr. Warner: And also I would like to call the police officer who accom- 
panied the complaining witness to the Grand Jury and he will testify that the 
Grand Jury only used the complaining witness' statement which I have already 
given to Mr. Larkin. 

Mr. Laughlin: If he goes into any testimony like that I have a right to go 
in all the Grand Jury proceedings. I stand on my stand. He is not under oath. 

The Court: Show it to counsel. Do you want to see it? 

Mr. Laughlin: I stand on my other statement. 

* * * * * * OK * 

ROBERT D. WEAVER 
was called as a witness by counsel for plaintiff and, having been duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Weaver: 

Q. You name, sir? A. Robert D. Weaver. 

Q. What is your profession? A. Detective Sergeant assigned to the Sex 
Squad of the Metropolitan Police. 

Q. How long have you been on the Metropolitan Police Force? A.. Eighteen 
years. 

Q@. And of that period of time how much has been spent in the Sex Squad? 
A. The past nine years. 

Q. Now are you in command of that squad or second in command of where 


do you stand in it? A. Iam second in charge of the squad. 

Q. Second in charge. Now, Officer, pursuant to your duties in the Sex 
Squad, did there come a time when you were required to investigate an alleged 
complaint against the defendant in this case? A. Yes sir. 

Q. When did that matter first come to your attention? A. On the morning 
of September 24th 1956. 
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Q. That was a year ago, is that correct? A. Yes'sir. 
Q. September 24th? A. Yes sir. | 
Q. Now, as a result of that information what did you do?) A. Asa result 
of that information I arrested this defendant, Mr. Larkin. 
Q. Well now, would you carefully go into each step you took preceding the 
arrest of the defendant. What was your first step in the investigation? A. On 
the morning of September the 24th I talked with the complainant, a boy by the 
name of Manili, in my office. He made a report to me and supplied me with 
the tag number of an automobile. 
Q. Now, Officer, what day of the week was September the 24th? A. 
September 24th was on a Monday morning. 2 
Q. That was on a Monday morning. A. Yes, sir. 
Q. Now when did the young man state to you that the alleged offense 
occurred? A. On September 23rd. | 
Q. Would that be a Sunday preceding? A. Yes sir. 
Q. Now, as a result of this information given to you by Mr. Manili on 
the morning of September 24th, what did you do? A. I made a record of the 
tag number he had given to me. | 
Q. When you say "tag number", what do you mean by that, Officer? A. 
An automobile license plate, an automobile license number. I obtained a listing 
on the tag. | 
Q. Where did you obtain that, Officer? A. From the Department of 
Vehicles and Traffic. | 
Thank you, sir. A. I went to the address that was given. 
Is that given? A. It was given. | 
In the records of the District of Columbia? A. Yes si 
Not by the complaining witness? A. No Sir. | 
Please continue, sir. A. I went to that location several times. There 
wasn't anyone at home, and finally I did find som ebody there and I asked if this man 
lived there, the name that I had gotten from the tag listing. I was advised that 
he formerly lived there but he had moved and they didn't know where he was pre- 
sently living. | 
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Q. What name corresponded with that license tag? A. Kenneth Larkin. 

Q. Thank you. Please continue, sir. A. I subsequently got another 
address on Mr. Larkin on Minnesota Avenue. I went to that location and ob- 
served an automobile with this tag number that had been given to me parked 
alongside of this address. At the time the tag number was given to me also 
a description of the automobile had been given to me, the interior of the 
automobile. 

Q. In particular? A. In particular there was a radio that wasn't prop- 
erly flushed with the dashboard--it protruded from the dashboard. And when 
I located the automobile I went over to the automobile and I looked inside and 
I saw a radio that was protruding from the dashboard on this car that had the 
tags that were given to me. I then knocked on the door of the house and was 
admitted. I asked for Mr. Larkin. 

Q. Did you identify yourself? A. I identified myself. 

-@, As what? A. Ana (sic) police officer. I asked for Mr. Larkin. There 
was another young man at the home and I asked if that was Mr. Larkin's auto- 
mobile out there and I was advised that it was, that Mr. Larkin lived there. 
This man told me that he had recently sold the automobile to Mr. Larkin. A 
short time later Mr. Larkin, I believe he was upstairs, came downstairs. I 
told him who I was. 

Q. Now, Officer, this Mr. Larkin who came down here, is he in the 
courtroom today? A. Yes, he is seated right there (indicating). I told him 
I was investigating a complaint and I asked him if he had picked up a young 
poy that was hitchhiking on Ridge Road on'September the: 23rd. 

Q, Did you identify yourself to Mr. Larkin also? A. Yes, sir. He said 
that he had not picked up any boy hitchhiking. 

Q. Did you specify the date? A. Yes sir. He told methat he had pur- 
chased a car from the other young man at the home there. So then I asked 
Mr. Larkin if he would come to my office the following morning at 10:00 
o'clock. I gave him a card with the address, the time, and my name on this 
card to come down to my office. He said that he would. The following morning 
Mr. Larkin did come to my office.and I arranged for the complainant to come 
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down to my office. The complainant arrived and after the complainant 
arrived why I asked him to be seated alongside of my desk. 

Q. Now, Officer, would you give us as best you know the times of 
arrival of complainant, defendant, and also Mr. Evans? A. I don't know what 
time specifically that they arrived, but the defendant arrived first and I told 
him to be seated, that we would proceed as soon as this other person got there. 
When the other boy, when Manili arrived it was at that time that I asked him to 
be seated by my desk. And at that time I asked the Manili boy if this was the 


man that he had hitchhiked the ride with. He said it was. 
Mr. Laughlin: This is over our objection, your Honor, So I won't have 


to continue to make the objection. 

The Court: All right. Your objection is noted. 

By Mr. Warner: | 

Q. Officer, do you have any notes or records as to what time this question- 
ing began where you confronted the defendant with the complainant?A. Yes, 

sir. On my pad I made a note that the confronting took place at 10:55 
a.m. on October 4th in the presence of the complainant, the defendant, myself 
and a Mr. Evans who had come to my office and had identified himself to me as 
a representative of the Board of Public Welfare, the Child Welfare Division. 

Q. This Mr. Evans, is this the same Mr. Evans seated 2 the hallway 
about to come into this courtroom? A. Yes, he is. 

Q. Now, tell us exactly what transpired after 10:55 a.m. ie the morning 
of October 4th. A. After the complainant had identified Mr. Larkin as the 
man he had hitchhiked his ride with, I asked Mr. Larkin if he had ever seen 
the complainant before. Mr. Larkin told me that he had never seen him before. 

Q. By the complainant you mean Mr. Manili? A. Yes. I then told Mr. 
Manili to repeat his allegations to Mr. Larkin as to what had happened. He 
proceeded to tell Mr. Larkin what had taken place on September the 23rd. 

Q. Now, Officer, as best you can recall, will you tell us the contents 
of Mr. Manili's statement? A. Mr. Manili said that he was hitchhiking a ride 
on Ridge Road. He was going to the movies and he was picked up in an automobile 
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by Mr. Larkin. 

Q. Did he give you the date? A. On September 23rd. 

Q. And that is a Sunday? A. Yes sir. That he went to the movy. (sic). 
He was let out and went to the movy, and after he had finished seeing the movy 
he was again hitchhiking and was again picked up by Mr. Larkin. That he was 
taken to an address which he did not know and that Mr. Larkin had taken him 
into this house, had his hand on his belt taking him into this house. That there 
was another man in the house, that Mr. Larkin addressed as Vince. That 
while in the house Vince had gone in to take a shower, that Mr. Larkin reached 
over and felt Manili's privates. He then took Manili into the bedroom and 
laid on the bed. Manili stated he unzipped his trousers and put his mouth on 
his privates. He stated then that they came out of the bedroom back to the 
living room, that some time during the time they were in the house he did 
call his mother on the telephone, that they left this location and Mr. Larkin 
was driving him home. ‘On the way home they saw another boy that apparently 
was hitchhiking. They picked him up and drove to a location where they let 
both young men out of the car. At this time Manili noticed the tag number of 
the automobile. 

Q. Did he also state that he contacted the police, Mr. Manili? A. Idon't 
understand. 

Mr. Laughlin: Your Honor, that question is leading. That is a question 
to suggest the answer. 

Mr. Warner: I will withdraw the question. 

By Mr. Warner: 

Q. After Mr. Manili completed that statement did he again confront the 
defendant with that statement? A. After he completed his statement I told 
Mr. Larkin that this tag number had been supplied to me by Manili along with 
a description of his car, that I looked at the car myself and say the inside of 
the car, the radio protruding, just as the boy had described it. At this time 
Mr. Larkin admitted to me that he had picked up this young man on September 
23rd. 
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Q. And will you go into further detail as to Mr. Larkin?’ A. He told 
me that he picked him up and that there was a pre-arrangement that after he took 
him up to the movies that he arranged to pick the boy up after the movy was 
over. That after the movy was over he came back to that location, did pick 
the boy up and asked if he wanted to go over to a friend of his to have a beer 
That the boy agreed to go and it was by mutual agreement that he accompanied 
him to this location. I asked him where they went and he said that it was on 
Third Street, Southeast, to a friend of his who was named Gerald Vincent. 
That they went to Vincent's home, that they had a beer. That while at Vin- 
cent's house that Vincent had left the room and that the boy agreeably ac- 
companied him into the bedroom where they each played with the other's 
private organs. That while in the bedroom he did not actually put his mouth 
on the boy's privates because the boy ejaculated but he did a with the boy's 
privates. That they left the bedroom. 
He also told me that the boy had called his mother, that he drove the boy 








back and that he had picked up the hitchhiker as Manili had said previously. 
Q. Now, Officer, following that did you have any further questioning 

of the defendant? A. After that I told him that if he wanted to make a written 

statement that we would take a written statement setting forth his side of the 

story, that it was a little different from what the boy had‘said, that we would 

take a statement from him. We told him it would have to be a voluntary 


statement, that he didn't have to make a statement and that any statement 
that he did make would be used for or against him in court. He agreed to 
make a written statement. | 
Q. Officer, I show you government exhibit No. 1 and ask if you have 
ever seen that before. Look at it carefully. A. Yes, sir. This is the original. 
This is the original of the written statement that was taken from Kenneth 
Larkin in the office of the Sex Squad on October 4th. It began at 11:55 a.m. 
Q. Now will you tell his Honor and the ladies and gentlemen of the 
Jury exactly how that written statement was made? A. I asked another man 
in the office to type the statement as I am not much of a typist. | Larkin sat 
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down alongside the typewriter with me. The first part of the statement was 
filled in. The first section of the statement form was filled in and then Larkin 
was asked to start what he had to say about it. He asked how should he start 
and I suggested that he start from where he first met the boy. 

Q. Well now, was he read this first part that is a form? A. No. I 
explained the first part to him, and after the statement was completed before 
he signed it I asked him to sit down at the desk and told him to start at the 
top and to read the whole statement over before he signed it. And he sat down 
at the desk and I suppose he read the whole statement. 

Q. Well, did he sit there and examine it? A. Well for some time he 
appeared to be reading it. He said that he had finished it. I asked him if that 
was the truth. He said it was. I asked him if he would sign it and he signed 
the statement. 

Q. The second page of government exhibit No. 1 bears the signature 

the signature in ink right above the typewritten Kenneth B. Larkin" 
affixed. Did you see that affixed? A. I certainly did. 

Q. Who affixed it? A. Kenneth Larkin. 

Q. "Witnessed by Robert D. Weaver", and did you witness the affixing 
of that signature? A. I did. 

@. The statement was finished at 12:40 p.m. on October 4th, is that 
correct? A. That is correct. 

Mr. Laughlin: Of course, you realize that is over our objection. 

The Court: Objection noted. And you may read it to the Jury. 

Mr. Warner: Let the record show that I am now reading in its entirety 
the statement made by the defendant on October the 4th of 1956 which is marked 
government exhibit No. 1. 

Now, do you have the copy I gave you yesterday, is that correct? 

Mr. Laughlin: Yes, I have it. 

Mr. Warner: And let the record show that the prosecution has given de- 
fense counsel a copy. 

Mr. Laughlin: Yes, you have given me this but, of course, nothing else. 
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You want the Jury to understand that you have furnished me this? 
Mr. Warner: Yes, that is right. You may correct me, counsel, if I 


err in the reading of same. 
(Thereupon, counsel for the plaintiff proceeded to read government ex- 
hibit No. 1 in its entirety.) 
By Mr. Warner: 
Q. Now, Sergeant, following 12:40 p.m., did you ask any questions of 
this defendant? A. No sir. 
Q. What was done with him next? A. He was sent to cours 
Q. He was sent to the court? A. Yes sir. | 
@. At what period in the morning did you place the defendant under 
arrest? A. According to my records it was 11:00 a.m. 
Q. Would that be immediately preceding this statement or some time 





shortly thereafter? A. It was right after he was identified el during the 
oral questioning. 

Q. At what point during the oral eee A. After he was identified 
and the Manili boy had made his statenient, then the defendant, Mr. Larkin, made 
his answer. I at that time told him that he was going to have to go to court 

on this charge. | 

Q. In other words, subsequent to the defendant's oral statement. 
A. Yes sir. 

Q. Prior to the written statement? A. Well it might have been. I 
don't know whether he had completed his oral statement, but befor e the 
written statement after we had our confronting I told him he was going to have 
to go to court on this charge. 

Mr. Warner: Thank you very much. Your witness, Mr. Laughlin. 

At this time, your Honor, I will move for admission of this into evidence. 

Mr. Laughlin: You realize, of course, it is admitted over our objection. 

The Court: It will be admitted with objection noted. | 

(Government exhibit 1, previously 


| 
i 


identified, was received in evidence.) 


1 
| 
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CROSS EXAMINATION 
By Mr. Laughlin: 
x* * * * * * *€ * 
115 Q. All right. Now, didn't he tell you also the boy said he had been 
in Lorton because he had tried to get some money out of some man? 

Mr. Warner: Now, Judge -- 

The Court: Of course, all of these questions are not pertaining to the 
direct. If they are not tied up in the defense I will instruct the Jury to ignore 
them. With that qualification, if it is not tied up with the defense I will in- 
struct the Jury to disregard such questions. 

Mr. Laughlin: Your Honor, we have a right to interrogate this witness 
as to anything the defendant said. 

x* *x« * * * *&* * * 
116 A. Oh, I would say it was something less than an hour. I don't know 
exactly what time it was. 


@. Now is it your testimony, Officer, during all of this oral interrogation 
at no time did you tell the defendant he didn't have to say anything if he didn't 
want to, according to the oral now? A. I didn't tell him that, no sir. 

117 Q. All right. Is it your testimony that during the entire interrogation, 
the oral interrogation, you didn't tell him that he could have a lawyer if he 


wanted one? A. I didn't mention anything about a lawyer, yes sir. 

Q. All right. At any time did you tell him that it would be well to have 
someone there to advise him since it was a serious matter? A. I did not. 

Q. All right. Now, Officer, what you were trying to do was to geta 
confession out of him, isn't that right, Officer? A. I wanted his side of the 
story. 

Q. In other words you wanted a confession, didn't you? A. I wanted to 
know what he had to say about the accusations made against him. 

Q. You were trying to get him-- 

Mr. Warner: Your Honor, he is trying to characterize his actions. 

The Court: He has answered the question. Objection sustained. 

Mr. Laughlin: I submit he has not. My offer of proof is that if the 
witness were permitted to answer what the purpose was-- 
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Q. Could you point out where? A. No sir, I can't. ! 
Mr. Warner: Your Honor, could counsel define "interruption"? People 
coming in the office or what? | 
The Court: Yes, define it. 
Mr. Laughlin: Well you understood what I meant, didn't you? 
The Witness: In a general sense, yes sir. 
Mr. Laughlin: So it wasn't puzzling to him, Mr. Warner. 
By Mr. Laughlin: | 
Q. Now, while this was going on, while the statement was eign prepared 
122 were there any questions propounded to the defendant and| any answers 
made by him? A. Iam sure there was, yes sir. | 
Q. Point out where they were. A. I can't do that. | 
Q. Well, as a matter of fact, Officer, did the defendant ever say to you 
that he wanted to make a phone call? A. While the statement was being taken? 
Q. While he was at headquarters that morning. WhenI say “head- 
quarters" I mean the Sex Squad. A. I'm not sure. He possibly did. I don't 
know whether he made a phone call or not. I don't know whether he did . or not, 


sir. 





Q. See if this refreshes your recollection. Did he tell you he was ex- 
pected back in his office work in an hour, half hour, or some time such as 
that? A. If at any time during the time he was in the office he:made some 
reference he was due back to work, I do not recall tle details of it. 

Q. Did you not tell him he could not only make the phone call -- he could 

do better than that -- he could go if he would sign a statement ? A. No sir. 
Q. Did you tell him he could not leave there until he signed a statement? 
123 A. Until he signed a statement? | 
Q. Yes, that is the question Iam asking. A. No sir. I did not say that. 
Q. Now, isn't it a fact, Officer, that you showed this to him and you on 
there --you turned over to the second page first and said, sign this, before he 


read it? A. That is not so. 
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Q. You deny that? A. I do. 

Q. Allright. Can you tell me this, why you did not have Mr. Yuter sign 
as a witness to the statement? A. I am afraid that was probably an oversight 
on my part. I should have had him sign it, sir. 

Q. Why not Mr. Evans sign as awitness? A. No sir. I can't tell you 
why I didn't do that. 

Q. Now, Mr. Weaver, can you tell me this. Have you ever taken any 
other statements in the police department where there were not some ques- 
tions propounded and answers made, for instance, in question and answer 
form in some part of the statement if not all? A. Numerous statements, yes, 
sir. 


Q. In other words, is that your custom? A. Yes sir. 

Q. Well, isn't it a fact the custom is the exact opposite? A. No sir, 
124 not in our office. | 

Q. Allright. All right. Then, of course, we will show that on our side 


of the case. I want to be sure that Iam correct. Is it your statement, is it 
your testimony that Mr. Yuter was seated at the typewriter and the defendant 
then related this narrative? Is that your testimony? A. He didn't sit 

down and go through the whole thing. There was numerous times when ques- 
tions were asked during the statement and then when he would make a statement 
it was taken down. 

@. Show me where those numerous times were. A. It is impossible to 
do that, sir. 

Q. Now, is it your testimony then that this defendant said: "Sunday, 
September 23rd 1956, I was driving down Minnesota Avenue, Southeast, and I 
turned down Ridge Road. At that time I observed a boy who was hitchhiking. 

I picked him up and asked him where he was going and he replied that he was 
going to the Coral Theater. While driving up to the Coral Theater the boy told 
me ‘he was home on leave from the Lorton Reformatory' and said that he was 
supposed to go back that night but he didn't want to go back. We got up to the 
theater and the boy asked me if I would pick him up when the show was over. 
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I then asked him what time that would be and he went over to the ticket seller 
and said the show would be over at 6:00 p.m. It was then about 2:00 p.m." 
Now, is it your testimony then that the defendant, Larkin, narrated this with- 
125 out interruption from you or from anyone else present? A. My testi- 
mony is that he narrated that. I don't know about the interruptions. 
Q. Now isn't it a fact, Officer, that you and Mr. Yuter, possibly Evans, 
prepared this statement yourselves and told him to sign it? A. No sir. 
Q. If that were true would you admit it, Officer? A. I wouldn't do a 
thing like that. 
* * * * * * KK 
133 Mr. Warner: Your Honor, I would like to ask a ruling of the Court 
now that the defense counsel not be allowed to ask any questions which have 
reference to the handling of this case in the Grand Jury or dismissal or 
whatever. | 
The Court: Well he can ask him if it was referred to the Grand Jury 
and if it was returned, period. | 


Mr. Laughlin: And, your Honor, when it came back here. 
The Court: But that is all. | 


Mr. Laughlin: And here is another thing while we are here. I am limited 
to asking whether it was referred to the Grand Jury. If he knows, will you 
stipulate that it came back here? That is all I want. 

134 Mr. Warner: Yes. 
Mr. Laughlin: What he is saying now is contrary to a saation entered 


into yesterday. I entered into a certain stipulation on a statement made by Mr. 

Warner that I accepted at face value. | 
The Court: What was the stipulation? 
Mr. Laughlin: That this defendant appeared before Sadge Burnette on 

October 4th and on that day Judge Burnette held it for action of the Grand Jury. 
The Court: Well you can tell that by your records. 
Mr. Warner: My recollection is he was arraigned that day. I made no 

statement what actually happened. I will stipulate to the fact that it eventually 

was held for action by the Grand Jury by some judge at some time in the Municipal 
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Court. I don't know what day that was. 

The Court: The records will show when the Grand Jury said that. 

Mr. Warner: I will stipulate that the case was sent back to the Grand 
Jury. 

Mr. Laughlin: Wait a minute. I don't think I am in error--I don't think 
the Reporter can find that either--but the part of that stipulation--we were 
trying to save time yesterday--and as I recall your statement was that on 
October 4th this defendant was arraigned and we put the time limit up to 2: 
Do you recall that? 

135 - The Court: Well I have no recollection of that. 

Mr. Laughlin: Mr. Warner made the statement. Well, you mean you 
don't recall the testimony of yesterday? 

The Court: Certainly I recall the testimony, but as far as specifically 
it was referred to that day I do not recall that. 

(Whereupon, the discussion before the bench was concluded.) 

By Mr. Laughlin: 

© What date was the defendant held for the action of the Grand Jury, 
sir? A. I don't believe I have that date, Mr. Laughlin. I have the date it 
was presented. 

Q. What was the date it was presented then? A. My record indicates 
that it was presented to the Grand Jury on October the 11th 1956. 

Q. And does your record reflect when it was sent back here? A. I 
believe on October the 23rd of 1956. 

Q. Sent back to this Court? A. Yes sir. 

@. Now when it was sent to the Grand Jury, does your record reflect 
what the charge was that was sent to the Grand Jury? A. Indecent act on 
a minor child. 

136 @Q. What does the information reflect on it? 

The Court: This information would reflect nothing. After it came back 
from the Grand Jury this information is made out subsequent to that time. 

Mr. Laughlin: The Officer's testimony, your Honor, was that he did not 
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recall the date that it was held for the action of the Grand Jury) ‘but his record 


\ 
| 
| 
| 
| 


reflected that it was presented October 11th. 
Is that right ? 
The Witness: Yes sir. 
By Mr. Laughlin: 
Q. And it was sent back here October 23rd. Is that correct, Officer? 


| 


A. Yes sir. 
Mr. Laughlin: I don't know whether that record reflects that or not. 


The Court: No. This is just the information that was made out subsequent 
‘to the action of the Grand Jury. ! 

Mr. Laughlin: Oh, I see. Well where is the earlier se sir? 

The Witness: I don't know. 

By Mr. Laughlin: 

Q. You have nothing to do with that? A. No sir. 

Q. In other words, when he was brought here on October 4th, brought 

137 in this court, when he went before Judge Burnette there had to be an 

information, didn't there? A. Yes sir. | 

Q. All right, and that was indecent act on a minor? A. Yes sir. 

Q. Then this new information, as the Judge pointed out, was an informa- 
tion prepared after the Grand Jury sent it back here? A. That is correct. 

@. And refused to act on it over there, is that right? A. That is correct. 

Mr. Warner: Your Honor, I have to object. That is a misleading state- 





ment. | 
The Court: Well that last statement was. We don't know what the Grand 
Jury did. That last statement should be disregarded, that they refused to act. 
We don't know whether they acted or not. We do know it came back. 
Mr. Laughlin: Well there was an indictment returned against this man. 
By Mr. Laughlin: 
@. Was there an indictment returned against this man? A. An indict- 
ment? | 
Q. Yes. A. No sir. 
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Mr. Laughlin: That is all. 
* * * * * * * * 
138 PETER EVANS 
was called as a witness by counsel for plaintiff and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Warner: 

Q. Your name, sir? A. Peter Evans. 

Q. What is your profession, Mr. Evans? A. Case worker. 

Q. For whom? A. Department of Public Welfare. 

Q. Now, by whom were you employed on or about the months of Septem- 
ber and early October last year? A. The Child Welfare Division of the De- 
partment of Public Welfare. 

Q. In other words, the same basic agency but a different division, is 
that correct? A. That is right. 

Q. How long have you so been employed by the department? A. A 
little over three years. 

139 Q. What did you do prior to that, sir? A. What was my occupation ? 

Q@. Yes. A. Iwas a student. 

@. Astudent. Now, in the course of the three years with the Depart- 
ment of Public Health had you had occasion to work with children? A. Before 
this ? 

Q. No, before--it is my understanding you worked for the Department 
of Health, Education and Welfare for three years. A. Iwas concentrating 
on that--that was what threw me off. In my time with the Department of 
Public Welfare? 

@. Yes. A. I have worked with children, yes. 


Q. Have you ever been a policeman? A. No. 

Q. Have you ever had anything to do with policemen? A. Not that I 
can recall. 

Q@. Have you ever assisted in a police investigation? A. Not that I can 


recall offhand except this particular one. 
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Q. Calling your attention to the early part of October, in your official 
capacity did you have occasion to go to police headquarters? A. Yes. 
140 Q. Did you know what was the matter concerned? A. Yes. 
Q. Would you kindly tell us, sir, and about what date it was, if you 
can remember? A. It was October 4th. | 
Q. Of what year, sir? A. 1956. 
Q. And what necessitated your appearing at police headquarters? 





A. I went there to accompany Pat Manili who was there apparently as I knew 
it at the time to-- 
Mr. Laughlin: The defendant says he can't hear him, aie Honor. 


The Court: Please speak louder, sir. 
The Witness: Who was there at the time to take part in an investigation 





of this sex incident. 
By Mr. Warner: | 
Q. Have you ever been at police headquarters before ? A. Rarely, but 
I have been there. | 





Q. In connection with your duties? A. Yes. 
Q. Now, just what transpired on the morning of October ath? When 
did you arrive and who was there when you got there? A. I arrived some 
time between 10:00 and 11:00 o'clock. There I met Sergeant Weaver. About 
141 ten minutes after I arrived there Mr. Larkin arrived. Shortly after 
that Patrick Manili accompanied by his family arrived. I might say when 
Mr. Larkin arrived he was asked to take a seat down at the end of a large 
room, soon after he arrived. | 


Q. Mr. Evans, I want you to go very slowly and think through each 
question, so please concentrate, sir. A. Soon after Patrick arrived Mr. 
Larkin was asked to come up and sit down in a group that consisted of Patrick, 
Sergeant Weaver, Mr. Larkin and myself. | 

Q. Now at this time did you observe Mr. Larkin? Was he seated ther e? 


A. Yes. 
Q. And how did he appear to you? A. Well he didn't have anything to 
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Say at this particular time. 

Q. Now what was the first thing said that you can remember and who 
said it? A. Ibelieve he was asked if he knew the boy. 

Q. And his reply, sir? A. He deniedit. He had never seen him before. 

Q@. And then what happened, sir? A. Sergeant Weaver directed the boy 
to tell what happened. 

142 @. And following that question then? A. Again Mr. Larkin denied know- 

ing the boy. 

Q. Then what happened, sir? A. Sergeant Weaver pointed out that he 
had evidence which tended to implicate Mr. Larkin. 


Mr. Laughlin: As your Honor has pointed out before, he ought to say 
what he actually said. 

The Court: Yes, what he said and what he did. 

The Witness: He said that his information, such as-- 

Mr. Laughlin: Of course, your Honor, all of this is over our objection 


so that we don't have to keep on objecting. 

The Court: Yes. I have already ruled on it. 

Mr. Laughlin: I just want it to be understood. 

The Witness: He had the number plate of the automobile as identified 
by the boy. He had a description of the car, particularly the interior--the 
dashboard protruded--the radio protruded from the dashboard. At this point 
Mr. Larkin said he did know the boy, that he had been with him but the story 
was different than the boy had said. 

By Mr. Warner: 

Q. Then what happened, sir? A. He went on to tell the story as he 
felt it happened. 

Q. Is that the defendant, Mr. Larkin? A. Mr. Larkin, yes. 

@. Is that the same gentleman seated at the counsel's table here today? 

143 A. Yes. 

Q. Now, following Mr. Larkin's oral statement, did there come a time 

when the Sergeant asked Mr. Larkin to prepare a written statement? A. Yes. 
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Q. What was the defendant's reply if you can remember ? A. He asked 
what was the best thing to do? Sergeant Weaver as best as I can recollect 
said that he didn't know what was the best thing to do. | 
Q. Please continue, sir. A. I don't know whether it was just at this 
particular moment or just a little while prior to that Sergeant Weaver did 
make the statement that this statement that he would sign or would make would 
be used for or against him in court. Mr. Larkin agreed to make the statement, 
to have a written statement. 
@. Did you see any force applied to Mr. Larkin? A. No, 
Q. Now I would like to show you government exhibit No. i which has 
been marked for identification and admitted into evidence. This purports to 
be a statement given to the Metropolitan Police on the morning of October 
the 4th beginning at 11:55 a.m. by the defendant, Kenneth Larkin, and a signa- 
ture affixed on the back signed "Kenneth B. Larkin". And my question is, were 
144 you present when that statement was made? A. Yes. | 
Q. Did you see any force applied to the defendant during the course of 
this statement? A. No. 
Q. Did you hear any promises made to the defendant? A. No. 
Q. Now, did there come a time when the defendant was instructed to 
read this statement? A. He read it before he signed it. ! 
Q. Well now, please explain very carefully what you observed the 
defendant doing with this statement. A. He picked it up and I would say he 
took about ten minutes or so to read through it, after which he put his signa- 





ture on it. | 
Q. Now there is a signature on the back "Kenneth B. Larkin". Did 
you see that signature affixed? A. Yes. | 
Q. That signature right there (indicating)? A. Yes. 
x * * * * *€ K * 
174 Mr. Laughlin: Noting that government exhibit No. 1 has been admitted 
into evidence, now at the time I make a motion I guess in this case it would 
be either a dismissal or judgment of acquittal on the ground that the allegations 
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have not been established and the government has not overcome the presump- 
tion of innocence. 

The Court: Thank you. The motion is overruled. 

x * * * * * * * 
MAYBELLE SHALLOO 
was called as a witness by the counsel for defendant and, having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Laughlin: 

Q. Your full name? A. Maybelle Shalloo. 

@. And where do you live? A. Southeast Washington. Do you want the 
address? 

Q. Yes. A. At 3332 Fourth Street, Southeast. 

Q. All right. Now do you know the defendant, Kenneth Larkin? A. 
Yes, I do. 

Q. Do you know other people who know him? A. Yes, I do. 

Q. Allright. Among those other people are you acquainted with his 
reputation for morality? A. Yes. 

Q. Is it good or bad? A. Good. 

Q. Are you acquainted with his repuation for truth and veracity as to 
whether he is a truth telling person?A. Yes, I am. 

183 Q. Is that good or bad? A. Good. 

Mr. Laughlin: You may examine. 

Mr. Warner: Your Honor, I reserve the right of cross examination 
until the defendant has completed his case. 

Mr. Laughlin: Your Honor, I object to that. This lady has to go back 
to her employment. 

The Court: I am going to grant the request. 

Mr. Laughlin: If you are going to do that, I ask that the boy be recalled. 
Your Honor refused that. 

Your Honor, may we approach the bench? 
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(The following discussion was had before the bench outside the hearing 
of the Jury:) | 
Mr. Laughlin: Is it your ruling then she stays in the eearecoome 
The Court: She may sit in the courtroom if she wishes or out in the 
hall. | | 
Mr. Laughlin: I submit your Honor's action in this case is arbitrary 





and I want to the record to show that. 

The Court: Let the record show it. Certainly it may show it. 

Mr. Laughlin: Your Honor, I want the record to show that you are 
distinctly prejudiced against this defendant, that you have intimated it by 
your actions throughout the trial. | 

184 The Court: By what actions? Quote them. | 

Mr. Laughlin: By your gestures, by your remarks, by the manner 
in which you made your rulings. In addition, before the trial got underway 
Your Honor even called me to the bench and said, why not plead the boy 
guilty ? | 

The Court: I did not. 

Mr. Laughlin: I say that you did and I stand on that. Mr. Warner was 





not at the bench. He had not even come in. 
The Court: Speak easy. I called you to the bench and I said what ? 
Mr. Laughlin: You called me to the bench and said why not plead 
the boy guilty and let him off with a small fine? | 
The Court: That is ridiculous. That is absolutely incorrect and untruth- 
ful. He was at the bench when I said if you plead him guilty I will submit him 
to the probation officer. Then you were the one that asked si a small fine 
and I said that was ridiculous. 
Mr. Laughlin: Don't wave your hand at me. I have as een right in 
the courtroom as you have. 
The Court: Well that is ridiculous. 
Mr. Laughlin: That statement is not ridiculous. I say that the statement 
is truthful and that you made the statement. Now you are con! using the two 
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incidents. It is true taat in the afternoon session I went to the bench. I 
185 am talking about the session--I got here at 10:10 and I had no reporter. 

I will let the record show then that I came to the court about 10:10. You 
were not even there yet. Then it was about 10 minutes of 11 700 we got under- 
way. You called me to the bench and said why not plead this boy guilty and 
get him off with a small fine? What did he do, touch this boy? I said the boy 
says he is not guilty. 

The Court: Talk easy now. 

Mr. Laughlin: I will ask you to talk easy too. Your voice has been 
loud. So now your Honor has accused me of making a false statement. I 
say that you made a false statement. 

The Court: All right. 

Mr. Laughlin: Now, in view of that I don't see how you can proceed 
with this case. 

The Court: Don't be ridiculous. This is my clerk. 


Do you have any recollection of my calling him up before I started 


the call in the morning? 

The Clerk: The only recollection I have of a bench conference was a 
mention of the possibility of a referral to probation. I don't have an inde- 
pendent recollection of when that took place. 

Mr. Laughlin: That was in the afternoon. But you were in and out 
when the call was being made that morning. 

Now, in view of this I regard it as such a nature that during the morning 

186 you have accused me of a falsehood. Therefore I don't think you could 
sit in any of my cases in the future from now on. 

The Court: We will decide that in the future. Okay. 

Mr. Laughlin: All right. And if you insist on taking it I will take the 
necessary steps. 

Now during the noon recess I want to file an affidavit on just what I have 
said and then I will pass it up. And I hope you file one too. 

The Court: Let's proceed. 

(End of discussion before the bench.) 
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Thereupon, 


NORRIS SWETLAND 
was called as a witness by counsel for defendant and, having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Laughlin: 


Q. Will you state your full name, sir? A. Norris Swetland. 


Q. And tell us what your occupation is, sir. A. Iam a court reporter. 


@. And how long have you been a court reporter? A. About 12 or 15 


. Do you know the defendant? A. Yes sir, I do. 
. All right. Will you tell us how long you have known him. 
mately four years. | 


A. Approxi- 


Q. Now, having in mind, sir, September 1956, what was your place of 


residence? A. It was 4436 Alabama Avenue, Southeast. 


Q. Now at that time in September, and I'll have particularly in mind 
September 22nd and 23rd of 1956, do you know what the defendant's place of 


residence was? A. It was at my residence. 
Q. All right. Now, do-- 
The Court: Where is that place, sir? 
The Witness: At 4436 Alabama Avenue, Southeast. 
By Mr. Laughlin: 
Q. Do you recall seeing the defendant on that day? 
The Court: Which day? You got two of them. 
Mr. Laughlin: All right. First I better get a calendar. 
By Mr. Laughlin: 


Q. Mr. Swetland, here is a calendar for 1956. Now rll ask you, Satur- 
day was the 22nd of September, Sunday was the 23rd. A. That was the day we 


moved. 


Q. Now I will ask you first about the 23rd, sir. On Sunday, the 23rd of 
September 1956, what time of day did you first see this defendant? A. Well, 
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188 from the time of the move. He was with me the whole day. 

Q. Yes. Allright. Now when you Say he was with you, now in your 
household were there other people? A. Yes, there was my brother. My 
mother was there, my sister's boy friend who also helped us move, Mr. Cord, 
and the defendant. 

Q. Now during the afternoon after 12:00 o'clock midday, what was the 
activity in your household as to the moving and as to this defendant? A. 

Well Kenneth used his car and I used my car and my brother had his station 
wagon. 

@. Yes? A. And together with Mr. Cord we were shuttling back and 
forth between 4436 Alabama Avenue into the house we were moving into on 
Minnesota Avenue. 

Q@. And now, when‘he used his car was there anyone accompanying him ? 
When I say "he” I am referring to the defendant. Was there anyone accompany- 
ing him? A. Yes, Bill Cord, my sister's boy friend. 

Q. All right. Now then, tell us then did he remain with you the entire 
afternoon? A. The entire afternoon. 

Q. All right. Now was there a time the that you had ameal? A. Yes 

189 @. What time was that? A. I would say offhand about 5:30 dinnertime. 

Q. All right. Can you tell us who was present at that meal? A. It 
was Kenneth Larkin and my mother and myself. 

Q. All right. Now then, did he then leave after the meal or did he re- 
main there? A. Well he left, not immediately after the meal. 

Q. First let me ask you this. What time did the meal conclude? A. 
Roughly 6:00 o'clock. 

Q@. Did he leave then after that? A. No. He left the house approximately 
I would say 7:00 o'clock. 

Q. All right. And then did he return? A. Yes sir. 

Q. About what time? A. About 7:30 or 35 minutes thereafter. 

The Court: What is this date now, on the 23rd? 

Mr. Laughlin: Your Honor, on Sunday, the 23rd of September. 
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Q. Now then, did he remain in the household after that? A. Yes sir. 
I will tell you what he did. About 7:30 we had to take the rugs over and put 
them down. That is quite a job. And we also put up the hooks to put the cur- 

190 tains on, the rods, and so forth, and we stayed at the new house and 

cleaned it up and laying rugs, and so forth, I would say until about 9:30 
maybe 10:00 o'clock, at which time he returned home, took a shower and 
went to bed. | 

Q. All right. Now let me ask you at this point, Mr. Swetland. Do you 
know other people who know the defendant? A. Yes, many. 

Q. Among those other people are you acquainted with his reputation 
for morality? A. Yes. It's very good. 


Q. Is that good or bad? A. It's good. 
@. Among those other people are you acquainted with his tein 
for truth and veracity as to truth telling? A. Yes. | 
Q. Is that good or bad? A. It is very good. | 
Q. Lam now asking you, Mr. Swetland, about Saturday, September the 


22nd 1956, the day before. Do you recall seeing the defendant on that day? 
A. Yes sir. | 
Q. What time during the day did you see him? A. Well I saw him in 
the morning before he left the house. I can tell you what happened that day. 
Q. All right, tell me that. A. We had to get rid of a female dog. She 
was just coming into season and the owner of the house we were moving into 
wouldn't let us take her. : 
So my sister has nine acres down at Cape St. Mary's down near Patuxent, 
Maryland, so I asked Kenneth if he would take the dog down and see if she would 
keep it down there. He took the dog down and he left I would say around 9:00 in 
the morning and he returned--he stayed down there with my cal that whole 
day but he brought the dog back. 
Q. And do you know about what time he returned? A. I was in the after- 
noon. (sic) I can only guess. I would say 5:00, maybe 6:00 o'clock. 
Q. Yes. Now where was this place again, sir? A. Where he took the dog? 
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Q. Yes. A. It's about 45 miles from the District of Columbia. 

Q. Yes. What is your sister's name? A. May E. Billingsley. 

Q. And how do you describe or how do you designate her address? 

A. Well there is no address. It's just Cape St. Mary's. 
Q. Maryland? A. Yes. 
Q. Now what is her condition of health? A. She is a cripple right now. 
192 The Court: Is this pertinent, her health? 

Mr. Laughlin: I think it is, your Honor, because the question may come 
up why she is not here. 

By Mr. Laughlin: 

Q. Inother words she would be available for a deposition if that is 
allowed, is that right? A. Oh yes. 

Mr. Warner: I would again like to reserve my right of cross examination. 

Mr. Laughlin: The same objection. 

The Court: All right. The same ruling. You may remain in the court- 
room. 

Mr. Laughlin: And I object again to that ruling. 

Your Honor, I have two witnesses who were supposed to be here at 10:00 
o'clock. They were here all day yesterday and haven't arrived. But I will 
put the defendant on. If they arrive may I withdraw him and put them on? 

The Court: Okay. 

Thereupon, 

KENNETH B. LARKIN 


was called as a witness by counsel for defendant and, having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Laughlin: 
193 Q. State your full name, sir. A. Kenneth B. Larkin. 
@. And what is your address, sir? A. At 63 Ayers Drive, Alexandria, 
Virginia. 
Q. Are you employed, sir? A. Yes sir. 
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Q. How long have you been employed? Have you been regularly em- 


| 
| 


ployed? A. Yes sir. 
Q. Now, how old are you? A. Thirty-five. 
Q. All right, now, Mr. Defendant. You were here the other day and 
you heard this boy's testimony about something you had done to him on Septem- 
ber 22nd of 1956. You heard that testimony, didn't you? A. Yes, I did. 
Q. Saturday, September 22nd. Can you tell us whether or not you saw 
that boy on September 22nd? A. I did not. | 
Q. All right. Now can you tell us what you were doing onithat day ? 
A. Well that day was the day I took the dog that we had down to Mrs. Bill- 
ingsley down in Cape St. Mary's to see if she could take care of;it down there 
because it was in heat and the people were were moving into the house they 
194 didn't want a female dog there because there wasn't a large yard and 
they were afraid the other dogs would come in around. So I left the house 
about 9:00 o'clock. It is about 65 miles down there, around that, I drove 
down there and was down there around lunchtime, ate, stayed down there with 
them until about 3:30 or 4:00 o'clock in the afternoon, and drove back to the 
house. | 
Q. All right. What time would you say you got back to the house ? 
A. About 5:30 or 6:00 o'clock. I still had the dog with me in the car. 
Q. Do you know what you did after that hour? Do you know what you 
did between 5:30 or 7:00 or 7:30 that evening? A. Yes. They were getting 
ready to move the light stuff the next day and we were wrapping the dishes 
and Mrs. Swetland, some of the stuff that she had she wanted wrapped. And 
we took down the curtains and curtain rods and rolled up the rugs. We had to 
take them out in the yard there and beat them some. She wanted them beat 
and swept. And we had a lot of stuff that was in the cellar that she wanted 
taken over there and we sorted that out and packed it away into boxes getting 





ready for to move. 
Q. Now, sir, having in mind the following day, sentemben the 23rd, 


1956, do you know what you did on that day? A. Yes sir. 
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195 Q. Allright, tell us. A. Well I got up about 9:00 o'clock. I always go 
over to Mr. Swetiand’s sister's house, take her shopping on Sunday up at 
Coral Hills because she works during the week and it is the only place there 
is a market open on Sunday. I got over to her place at about 10:30 in the 
morning and Mr. Cord had already arrived there. That's her fiance. And 
they were eating when I got there and I had a cup of coffee with them. And 
then afterwards she made out a list of things she wanted to pick up at the 
store. 

Then we went out and got in the car and drove up to the market and we 
went into the market and she did her shopping. Then we finished shopping. 
This going to the store is beyond her mother's place, so we stopped in there 
on the way back. When I got there Mr. Swetland had already gone over to the 
other place with some of the things that we were going to move and we went 
in there and sit down. While we were there Bill, Mr. Cord, helped me put 
some of the stuff that was going over there in the back of my car. 

So we put that in the car and then this was about 1:00, I guess about 
1-00 o'clock or 1:30 then. Then we drove over, Mr. Cord, Mr. Swetland’s 
sister and myself drove down to the other house. But at that time Mr. Swet- 
land wasn't there. He had already gone back to get some other things. So 
we drove over to his sister's house and took the groceries and asked if he 

196 was coming back with some more stuff and he said, yes. So we said 
we'll wait here and when you come down Ely Place--we could see that road 
from the window--when you come down there we will drive over and unload 
the stuff we have got in the car. 

So about ten minutes later he came down that road and turned down 
toward the house, so Mr. Cord and myself got out into the car and drove 
over there and unloaded that stuff. And then we went back to Mr. Swetland's 
house again and got some more stuff. Mr. Swetland's brother was there at 
that time with the station wagon putting some stuff in and we helped put stuff 
in the station wagon. Then we put some stuff in Mr. Swetland's car and then 
put stuff in my car. Then we drove back down to Minnesota Avenue and took 
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the stuff out of the car. Andthen we did that we went back again and got some 
more stuff until we had moved all of the small items that we were going 
to move, because the movers were supposed to come in the next day to 
pick up the heavy items. : 

And the only thing we had left then to move that we could move our- 
selves and wanted to move was the rugs. So we said we'll move those in 
the evening. So Mrs. Swetland had some plants and things out in the back 
that she wanted to take over there. They were in pots. So we put those in the 
back of my car and then Mr. Cord, Mr. Swetland and myself got in the car. 
197 We went over and unloaded those at the other house, and then we swung 
by his sister's house to let him off and he invited us up. We went up there, 
and around 5:00 o'clock Mrs. Swetland called up and said that dinner was ready 
and it was time that we should come back. So we left there and! went back to 
the house. 
Q. Now what time did you say, sir, that the evening meal’ concluded? 
A. Well we started eating about 5:30. It was around 6:00 or something like 
that. | 
Q. All right. Now then, after the evening meal concluded, what did you 
do? A. Well, first, I watched a television program that I watch every Sun- 





“day. It comes on at 6:00 o'clock, so we must have been through eating. I 
watched the television program until 6:30 and then I went in there and got 
washed and changed my clothes because I was supposed to go down to a friend's 
house. I told him I would be down there before he left and he was leaving at 
7:30 that evening. 

Q. All right. Now let me ask you this, sir. You heard this boy testify 
the other day, Manili. Tell us then whether on that day, September the 23rd, 
that is Sunday, September 23rd of 1956, whether you saw this boy. A. On 
Saturday ? | 

Q. No, Sunday. A. Yes, I did see him on Sunday. 

198 Q. Saturday is the 22nd, sir. That is agreed here. Sunday was the 


23rd and Sunday was the day that you have testified you were moving. Is that 


correct? A. Yes. ! 
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Q. You were helping Mr. Swetland with the moving. Now on the evening 
of that day of September 23rd, Sunday, did you see this boy, Manili? A. Yes, 
I did. 

Q. Allright. Tell us then first the time and the circumstances under 
which you saw him. A. Well I left the house about 7:00 o'clock because when 
I was leaving Mr. Swetland said we are going to take those rugs over tonight, 
and I said, yes, I will be back at 7:30. That gives me a half hour to drive down 
there and get back. 

So I left the house at 7:00 o'clock, and that is on Alabama Avenue. As 
I was turning onto Ridge Road I saw this young fellow thumbing who I thought 
was this Carter that lived next door to us on Alabama Avenue. It looked like 
the boy that was next door to us. 

The Court: He is expressing thoughts. He is thinking. We don't want 
any thoughts. 

Mr. Laughlin: If he thought it was somebody else I think that is proper. 

199 The Witness: It looked like somebody next door to us on Alabama. 

By Mr. Laughlin: 

Q. What was that boy's name? A. Billy. 

Q. Continue on. A. SoIstopped. When he got up to the car I saw it 
waso't him. So I couldn't very well drive off and leave him. I asked him where 
he was going, so he said to the Penn Theater. So I said Iam going down to a 
friend's house on 3rd Street which is just below that. Sol drove down. When 
I got in front of the Penn Theater I stopped and let him out. And he said he 
wasn't going there, he was just looking for some place to go, that he and his 
father had been out in Maryland that morning drinking and he had to drive his 
father home because hegot so drunk. And then he asked him if he could use 
the car that evening and his old man started a fight with him--he called him his 
old man--and had kicked him out of the house. 

So I said, well I got to let you off here because I am just going down to 
3rd Street. He said, well is it possible I could go down to the friend's house 
and call my mother and see if he is asleep yet, which I guess was his old man. 
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So I said, well I guess it's all right. I am only going in there for a minute. 
And so we drove down to Mr. Vincent's house on 3rd Street. | 

Q. What was that address, sir? A. 316. ! 

Q. Now would you tell us the time or the approximate time that you got 
to that house? A. It was about 12 or 13 minutes after 7:00. It takes about 
13 minutes to drive down there. | 

Q. All right. Continue on now. A. So I got out of the car on my side and 
he got out on the other side. I said we will go in and I asked him if he would 
make his phone call, and I said I will have a beer while you are doing that. 

So I walked in the house in front of him and got to the door and I knocked 
and Mr. Vincent came to the door and opened it. At the time he. opened the 
door he was in a bathrobe and he said he had just finished taking a shower. So 
I walked in and the boy was still out in the hall andI said, well he didn't 
even.see me almost shut the door. | 

I said there is a young fellow, David, here who lives up néar us and 
wanted to call up his folks and ride back with me. So he came in and walked in 
there, and he walked over and sat down in the chair near the telephone. So 
I asked Vincent if he had a beer and he said, yes, it's out in the refrigerator. 








You will have to get it yourself. I am getting ready to go out. I got to shave. 


I am in a hurry. ! 

201 @. Now, Mr. Defendant, at this time let me ask you this. Did this boy, 
this Manili, tell you how old he was? A. He had said that he was out in 
Maryland drinking beer with his father that morning. That is how he happened 
to get in the fight with him, and he kicked him out. | 

Q. Did he say how old he was? A. Yes, he did. When he said that I 
looked at him and said, you don't look old enough to drink beer., He said, I am 
18. I am just small for my age. It runs in my family. All of us are small. 
So I got in the house and he went over and sat down near the telephone. I went 
out in the kitchen and got myself a beer and him a beer, and then I came in and 
put it on the table near him that the telephone was setting on. And he said, 
can I call up my mother and see if he is asleep now? And I said, yes. 
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So I went in and asked Mr. Vincent who was in shaving at that time. He 
said, yes, he could use the phone. So I called back to him because I was stand- 
ing there talking to him. So the boy used the phone. I didn't hear the conver- 
sation. I wasn't there when he was talking to whoever he was talking to on the 
phone. 

So then I had owed Mr. Vincent some money. I gave him the money while 
I was talking to him. And then I went back in and sat on the couch and started 
to take a sip of the beer and the boy came over and sat down beside me and 
said is Vincent married? I said, no, he isn't. He said, do you think he will let 

202 me stay here for a few days? I sort of laughed and said, no of course not. 
He said, actually I am trying to find a place to hide out. 

So I said, well I think it’s about time Igo. We left. I put my beer down. 
Mr. Vincent came out then to get whatever clothes he was going to wear. I 
said, well I got to go. He said, I got to leave in a few minutes anyway. 

So I walked out the door with the boy following. When I got outside and 
got in the car the boy got in the car on his side, and he said that he was running 
away from Lorton. And I said that is the prison, isn't it? And he said, yes. 

He said he got in trouble with a man down there and tried to get money out of 


him andthey had found out about it and he had run away for some reason--I 


can't recall--he had run away for some reason. 

So I said, well if you are an escapee from a prison, the best thing for you 
to do is to go over to the police station and turn yourself in. He said, well I 
don't want to go there. He says, if you have any money you can let me have 
a few dollars to get a place. I said, I certainly haven't. 

I says, you want to get out here now? He said, I don't want to get out 
here. Will you drive me over to my mother's house? I said, all right. I 
will let you out over there. So I drove him close to where he said he lived. 
I don’t know where he lived, but over to the corner of Ridge Road and Minnesota 

203 Avenue and let him out. 

Q. And did you see him anymore that evening? A. No, I never saw him 

again. 
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Q. All right. Now, Mr. Defendant, tell us something about the layout or 

the number of rooms of this place of residence of Vince. First, was it on the 
first floor? Was it on the secondfloor? <A. It was on the first floor. It's an 


old house they have converted into apartments. ! 
Q. What did he have, an apartment? A. Well there were three rooms 


and a bathroom. 

Q. All right. Tell us then just how the rooms were located, what the 
different rooms were. A. Well, on the front of the house there) was a bedroom. 
Then next to that is the parlor. Then there is a bathroom and then a kitchen, all 
running in a line. 

Q. All right. Now tell me this. Was it possible for Vince to see every- 
thing that took place between you and the boy? A. It wasn't possible for him 
to see everything but he could hear because the bathroom door wasn't shut. 

Q. All right. Now what, if anything, was Vince doing while you were 
there and while the boy was there? A. He shaved. 

204 Q. All right. Would you tell us about how long that took? A. About 

five minutes. 

Q. Now was the bathroom door opened or was it closed?, A. It was open. 

@. And then can you tell us the distance, if you can indicate by some 
objects in this courtroom, the distance from where you were to) the bathroom 
where he was shaving? Can you tell us either in feet or indicate by some 
object in this courtroom? A. Oh, about from here to that blackboard (indicating). 

Q. Allright. Now, Mr. Defendant, tell me this. Did you at any time that 
evening, the 23rd, place your hands on the person of this boy? |A. No sir. 

Q. Did you at any time tit evening threaten him? A. No sir. 

Q. Did you at any time that evening hold him by the belt? A. No sir. 

Q. All right. Now then, the next day did you go to your eae of em- 
ployment? A. Yes sir. 

Q. And did you continue to work there? A. I still work there. 

205 Q. Yes. Allright. Now tell me this, sir-- 
The Court: Where do you work? 
The Witness: Reo Division of White Motor Company. 











68 

So I went in and asked Mr. Vincent who was in shaving at that time. He 
said, yes, he could use the phone. So I called back to him because I was stand- 
ing there talking to him. So the boy used the phone. I didn't hear the conver- 
sation. I wasn’t there when he was talking to whoever he was talking to on the 
phone. 

So then I had owed Mr. Vincent some money. I gave him the money while 
I was talking to him. And then I went back in and sat on the couch and started 
to take a sip of the beer and the boy came over and sat down beside me and 
said is Vincent married? I said, no, he isn't. He said, do you think he will let 

202 me stay here for afew days? I sort of laughed and said, no of course not. 
He said, actually I am trying to find a place to hide out. 

So I said, well I think it’s about time Igo. We left. I put my beer down. 
Mr. Vincent came out then to get whatever clothes he was going to wear. I 
said, well I got to go. He said, I got to leave in a few minutes anyway. 

So I walked out the door with the boy following. When I got outside and 
got in the car the boy got in the car on his side, and he said that he was running 
away from Lorton. And I said that is the prison, isn't it? And he said, yes. 
He said he got in trouble with a man down there and tried to get money out of 
him andthey had found out about it and he had run away for some reason--I 
can't recall--he had run away for some reason. 

So I said, well if you are an escapee from a prison, the best thing for you 
to do is to go over to the police station and turn yourself in. He said, well I 
don't want to go there. He says, if you have any money you can let me have 
a few dollars to get a place. I said, I certainly haven't. 

I says, you want to get out here now? He said, I don't want to get out 
here. Will you drive me over to my mother's house? I said, all right. I 
will let you out over there. So I drove him close to where he said he lived. 

I don’t know where he lived, but over to the corner of Ridge Road and Minnesota 
203 Avenue and let him out. 
Q. And did you see him anymore that evening? A. No, I never saw him 


again. 





69 

Q. All right. Now, Mr. Defendant, tell us something about the layout or 
the number of rooms of this place of residence of Vince. First, was it on the 
first floor? Was it on the secondfloor? A. It was on the firstifloor. It's an 
old house they have converted into apartments. 

Q. What did he have, an apartment? A. Well there were! three rooms 
and a bathroom. | 

Q. Allright. Tell us then just how the rooms were located, what the 
different rooms were. A. Well, on the front of the house there'was a bedroom. 
Then next to that is the parlor. Then there is a bathroom and then a kitchen, all 
running in a line. | 

Q. All right. Now tell me this. Was it possible for Vince to see every- 
thing that took place between you and the boy? A. It wasn't possible for him 
to see everything but he could hear because the bathroom door wasn't shut. 

Q. All right. Now what, if anything, was Vince doing while you were 


there and while the boy was there? A. He shaved. 
204 Q. All right. Would you tell us about how long that took? A. About 


five minutes. 
Q. Now was the bathroom door opened or was it closed? A. It was open. 
Q. And then can you tell us the distance, if you can indicate by some 
objects in this courtroom, the distance from where you were to) the bathroom 
where he was shaving? Can you tell us either in feet or indicate by some 
object in this courtroom? A. Oh, about from here to that blackboard (indicating). 
Q. Allright. Now, Mr. Defendant, tell me this. Did you at any time that 
evening, the 23rd, place your hands on the person of this boy? A. No sir. 
Q. Did you at any time that evening threaten him? A. No sir. 
Q. Did you at any time that evening hold him by the belt? A. No sir. 
Q. All right. Now then, the next day did you go to your place of em- 
ployment? A. Yes sir. | 
Q. And did you continue to work there? A. I still work there. 
205 Q. Yes. All right. Now tell me this, sir-- 
The Court: Where do you work? 
The Witness: Reo Division of White Motor Company. 
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By Mr. Laughlin: 

Q. Now, Mr. Defendant, let me ask you this. Do you know Officer 
Weaver who has testified here? A. Yes. 

Q. Allright. Tell us the first time you saw him. A. It was on the 
evening of the 3rd of October. 

Q. All right. And where was that? A. At Mr. Swetland's residence. 

Q. Allright. Give us the address again. A. I believe it was 4425 
Minnesota Avenue, Southeast. 

Q. The 3rd of October, you recall what day of the week that was? 

A. Ibelieve it was on a Tuesday. 

Q. All right. Now tell us then what Weaver said to you and what you 
said to him. A. Well he first talked to Mr. Swetland when he first came in. 

Q. Did you hear that conversation? A. No, I was upstairs. 

Q. All right. Then from the time you confronted him, what did he say 
to you and what did you say to him? A. Well, when I came downstairs he 
asked me if I was Kenneth Larkin and I told him, yes. He asked meif I had 
owned a Ford and I said, yes. Then he said, on Sunday at 2:00 o'clock you 

206 picked up a Patrick Manili and drove him to the Coral Theater. I 
said, no. And he said, you picked up somebody and drove him to the Coral 
Theater on Sunday afternoon at 2:00 o'clock or about that time? No, I hadn't 
picked up anybody because I hadn't been out except to move furniture and 
stuff over to the place. And he says, well I got the tag number here. We 
looked at the automobile. He says, you are the one. You been down to the 
office tomorrow morning. (sic) Be there at 9:00 o'clock, and he pointed and 
said you better be there. 

Q. Now did he tell you where to go, sir? A. He wrote down the number 
of the office on a little white card. 

Q. All right. Tell me this. Had you ever been in the headquarters 
building before that time? A. No sir. 

Q. All right. Now, did you go there the next day? A. Yes sir. 

Q. What time did you get there? A. A little after 9:00. 
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Q. Allright. You got there a little after 9:00. Did you see Weaver? 
A. He wasn't there when I first went in. P ! 
Q. All right. Now where did you sit or what did you do after you got 
there? A. Well they have a little antiroom or waiting room you walk into 
and there was a kinda. large woman sitting in back of a desk there behind 
a wall, you know, a barrier of some sort. I walked in and asked if Mr. 
Weaver was there. He didn't tell me that evening that he was a detective, 
so I asked if Mr. Weaver was there, and she said, no, he should be here in 
about five minutes, that he was at an inspection or something. So I sat 
down in the chairs that they had there for people to set in. So I'sat down in 
a chair to wait for him. | 
Q. All right. Now tell me then what were the first words that were 
uttered by Weaver to you or you to Weaver? A. Well he came in, I guess, 
about 9:20 and he looked over and he said, you are Larkin? And I said yes. 
I said what am I here for? He said, you will find out. You are going to get 
ten years for this. And I said, for what? He said, you just sit there and 
stay put. Then he walked into another room. | 
Q. Allright. Tell us then what Manili arrived. (sic) A. I didn't see 
him when he arrived because he didn't come in the same door. | 
Q. Allright. At that time did you know a man named Evans, the one 
who is here again this morning sitting there in the second seat? A. No. 
@. Now then, did you see Evans there that day? A. I did later on, 


ye s. 


Q. Allright. And did you know what his function was there? A. 
I thought he was a policeman. | 
Q. All right. Was he in conversation with the police? A, Yes. 
Q. All right. Now tell me this, what time was it then? You have told 
us what Weaver said to you. Then later did you have further conversation with 


Weaver or with anyone else? A. Oh yes, with Weaver and with a detective 
named Yuter. | 

Q. Tell me this then. What time, sir, did that conversation or that inter- 
rogation or that questioning begin? A. The best I can recall it was about 10:30 
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or 20 minutes of 11:00, something like that. 
Q. All right, now. Who was present, sir, during that questioning of 
you? A. During that questioning? 
@. Yes. In other words, when you were being questioned tell us who 
was present. A. It was Detective Yuter, Weaver, Evans and the boy. 


209 Q. Can you tell us whether or not one of the parents of the boy was 


there? A. No, there weren't any parents. 

Q. Now tell me this, sir. Was there any conversation between Weaver 
and Mr. Yuter? A. Yes. 

Q. Tell us what that was. A. Well before this conference or whatever 
they called it that started I was in the other room. So he called me in and 
made me sit in the back of the long room that he was in. At that time Evans 
was in there sitting at a desk and Yuter was in there and he made me sit up 
at the back of that room. Then he and Evans were talking and he had some 
paper he gave to Evans and kept pointingto me or at me. And then after a 
little while they brought in this boy and there were three of them, and they 
got the paper and then they walked out into the other room with him. When 
he came in they walked out to the other room, and then the three of them stood 
in the doorway and they pointed down at me again. And then they talked to 
Yuter, the detective. He went over and started talking with Evans and Weaver 
and the boy. Then Weaver said, come down here, so I went and sat down in 
the chair again. 

Q. Tell me this, Mr. Defendant. Were there other officers, police 
officers or policemen about the premises? A. There were other men in 

210 the room. Most of them were in plain, you know, everyday clothes. I 
don't know if they were policemen or not. 

Q. Were there people coming and going? A. Yes. 

Q. All right. Now tell me this, sir. Were you at any time told you could 
have alawyer? A. No. 

@. Were you at any time told that you didn't have to say anything if you 
didn't want to? A. No. 

Q. Now tell me this. At any time were you given any food or drink? A. No. 
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Q. And at any time did you make a request for a telephon 
I asked several times for a telephone call. 
Q@. And who did you make the request of? A. To Weaver. 
Q@. And what was that request, sir? A. I asked him if I could use the 
telephone. The first couple of times he just said stay put, stay put. And then 
I said I am expected back to the office, I had told them I would be gone about 
three-quarters of an hour. He said stay put. Isaid, can I go to the men's 
room? He said, you can't do a "damn" thing until we are finished here. Just 


stay put. 
211 @. Now tell us then, sir, what was said or done during the course of 
this questioning of you, this oral questioning? What was said or done by any- 


one? A. Well you mean from the start? 

Q. Yes. In other words you heard the testimony here of Evans. You 
heard the testimony of Weaver. Now you heard them testify that you were 
or ally questioned and that the boy narrated something. Now tell us--we'll 
come to the written paper later--first was there oral questioning, Mr. Wit- 
ness? When I say "oral" I mean by word of mouth, verbal. A.) Yes. 

@. All right. Now tell us to what extent that was, how that took place, 
what was said and done. A. Well we all sat down in a little circle of chairs 
and the boy told this story. He asked me, do you know Patrick Manili? And 
I said, no, I don't know Patrick Manili. He says, you don't know this boy? 
And I said I don't know him by that name, I know him by the name of David. 
And then he told the boy to go ahead and tell his story. | 

Q. Keep your voice up now. A. He told the boy to go ahead and tell 
his story. 

Q. Yes. A. And he went ahead and said that I had picked him up in the 

212 afternoon and taken him to a theater and had made arrangements to pick 
him up again in the evening and take him some place, and the second time when 
I picked him up that I forced him into the car and that I had a gun or a knife 
which I concealed in my pocket, and that I forced him to go into this house with 
me and I unlocked the door, took a key out of my pocket and unlocked the door, 
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threw him in on the floor and told him to lay there. And then I had attacked 
him. 
Q. All right. Now let me ask you at this point-- 
The Court: Please square me away. He is relating a conversation 
that the complaining witness had with him ? 
Mr. Laughlin: In other words he is relating, and if I am incorrect I 


will correctit, he’s relating, your Honor, this oral interrogation that the boy 


in his presence and hearing related what he said happened. Is that correct, 
Mr. Witness: 

The Witness: Yes. 

By Mr. Laughlin: 

@. Let me ask you at this point, sir. Did you have a gun on either the 
22nd or 23rd? A. I have never owned a gun. 

Q. Did you have a knife on the 22nd or 93rd? A. Ihave never owned a 
knife. 

Q. All right, sir. After the boy narrated that what you have told us, 

213 what was said by you or by anyone there? A. I told Weaver, I says, 
he's lying. He said, you will get your chance. And then he told Evans to 
take the boy out so they left. Then he says, now, he says, what have you got 
to say about this? So I tried to explain to him what I was doing Sunday, who 
I was with and everything, and he says, oh, that is no good. He says, we are 
going to get a story that is going to jibe with the kid's. Then he says, get up 
there and sit up in the back again. So I went up and sat up in the back of the 
room again. 

@. Continue. A. Then Yuter, whatever his name is, said, remember 
that fellow that wouldn't cooperate with us? He got eight years, didn't he ? 
And then he said, do you remember that other case, and they started relating 
cases. And I says, well can I use a telephone? He says, we will do better 
than that. If you will sign a statement we will let you go. AndI said, I don't 
want to sign a statement or anything else. I just want to use a phone. And he 
says, look, we know this kid's record. He says, now if you will sign a statement 
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it will be just filed away. This isn't the first time. 
Q. Allright, then. A. So then they left me for a while and they went 
down and then talked down at the other end of the room and kept looking back 
at me. Then finally they came out and I said, well if it is the only way Iam 





going to get out of this place is sign something I will sign it. 
214 Q. So a woman came in there who worked there. Was the woman, if 
you know, was she connected with the Metropolitan Police Department? A. 
I don't know. She wasn't in a uniform. She was in a dress. ! 
Q. Who was she in conversation with? A. She came in and talked to 
Weaver, and she sat down at a desk with a typewriter at it. And he told her 
to leave. 
Q. Then what happened. A. Then he said you will sign some thing, 
won't you? I said if it is the only way to get out of here I will sign anything. 
He said, okay, get this over with. But he used stronger language than that. 


Q. Well you say strong language. Was it profane, vulgar/or obscene? 


A. He swore. 
Q. All right. That is who swore? A. Weaver. 
Q@. Now continue on. A. Then this Yuter sat down at a aneuritar and 
Weaver sat down in a chair beside him and he took open a file, a Manila 
folder that he had the statement the boy had made. He told ne to set down 
at another desk which was about two desks away. So he said we will make up the 
heading on this. Then he started reading it and he said to Yuter, well I think 
we ought to say this, and he kept reading the statement that the boy had made 
to him to Yuter to type. 
Q. The statement that the boy had made. A. And then he ont saying 
every once in a while, I think we better put it this way, we better change it 
this way, we better put it that way. | 
Q. Now let me ask you at this point. Before that incident of which you 
are now relating, did you at any time observe whether Officer Yuter was read- 
ing the statement of Manili? A. He had read it in the presence of Mr. Evans 
and Weaver. | 
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Q. Now continue on. A. Then they typed up the paper and I was setting 
at a table, and then he told Yuter to go get Evans and he walked out in the 
other room. It's partitioned off by a wall. He walked out in the other room 
and he gave me the last copy of it, of the paper he had typed on. There were about 
five copies of it, five or six. He gave me the last copy, the one with my name 
on. He said, sign this. I said, if I sign this Ican leave? He said, yes. Sol 
signed those and handed them back to him. 

216 Q. Now, Mr. Defendant, I show you government No. 3 for identification, 
a paper with the signature of Manili. Do you recall seeing that statement, 
either that or a copy of it at headquarters, police headquarters on October 4? 
A. Yes. 

Q. Now then, I show you government No. 1. This I believe you have al- 
ready told is your signature. A. Yes. 

Q. Now tell me this. At any time did Weaver or did Mr. Yuter tell 
you that you didn't have to sign anything if you didn't want to? A. He told 
me the only way I was going to get out of there was to sign that. 

Q. Now the language that's in this statement, sir. I first will ask you 
to look at it. You look it over. After you read it then I will ask you a question. 

(The witness perused government exhibit No. 1.) 

By Mr. Laughlin: 

Q. All right, now. With reference to government 1, sir, is that your 
wording or is that the wording of someone else? A. That is the wording of 
someone else. 

Q. Now when the statement was actually being prepared on the type- 
writer, the physical preparation of the statement, tell me the names of the 


persons who were present there. Of course you were there and Weaver was 
there, and who else? A. And Detective Yuter, the man that was typing it. 
217 Q. Anyone else? A. No. 
Q. Allright. Now, while it was being prepared was Evans there? A. 


No. 
Q. Now then, tell me this. After the statement was signed, sir, where 
did you go, if anywhere? A. I got ready to leave. I thought I was free to go. 
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Mr. Warner: I don't see how that is material. 
The Court: He said he didn't know whether that was material and you 
said it was your proffer of proof. That is all it is. | 
(Whereupon, the discussion before the bench was concluded.) 
221 By Mr. Laughlin: 
Q. Mr. Defendant, you were in the courtroom inthis building the day 
before yesterday, the first day of this trial? A. Yes. | 
Q. Now tell me this. Did you observe a conversation on that first day 
of the trial outside the courtroom between Mr. Warner and the complaining 
witness? A. Yes. 
Q. Now tell us where that took place. A. I was setting up in back of the 
court here waiting for things to start and he set the boy two seats in back of me. 
Q. Tell us what was said. A. He says, whatever you do don't say a word 
about why you are in Lorton or in the Training School. | 
Mr. Lauwhlin: All right. That is all. 
Mr. Warner: At this time, your Honor, I would like to ask the Court to 
exclude the witnesses while I am cross examining. 
Mr. Laughlin: I object, your Honor. 
The Court: Objection overruled. 
Mr. Laughlin: I point out that I did not request that the other witne sses 
remain. I permitted the boy. I could have made that request. I think since 


they have testified they have a right to remain in here. I contend that your 


222 ruling is unfair. | 


The Court: Okay. You have your objection. 
CROSS EXAMINATION 

By Mr. Warner: 
Q. Mr. Larkin, as I understand it you are 35 years old, is that correct, 
sir? A. Yes. | 
Q. According to my calculations it was somewhere in 1943 you had your 
21st birthday. Would that be correct, sir? A. About that, sir. 
Q. I am interested in your adult life subsequent to your nase birthday. 
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Mr. Laughlin: I object, Your Honor. 

The Court: Objection overruled. 

Mr. Laughlin: My offer of proof. 

The Court: Approach the bench. 

(The following discussion was had before the bench outside the hearing 
of the Jury:) 

Mr. Laughlin: I contend that this is wholly unfair. Your Honor did not 
permit me to explore into the life of the complaining witness. I contend I had 
aright to. Now you are permitting him to go into matters wholly irrelevant. 

I think it emphasizes you have bias against this defendant and you cannot pos- 
sibly give him a fair trial. 

The Court: Objection overruled. 

Go ahead. 

(Whereupon, discussion before the bench ended.) 

By Mr. Warner: 

Q. You state, sir, that you were 21 in 1943 or about that time. A. Yes. 

Q. Now what month were you 21 that year, do you remember? A. July. 

Q. Where were you at that time? A. In the army. 

@. What was your rank, sir? A. At that time? 

Mr. Laughlin: Your Honor, could we declare a recess while I collect 
some authorities on this? 

The Court: Let’s hear the testimony first. 

Mr. Laughlin: I contend this is wholly improper. 

The Court: He may proceed. I don't know what is coming up. I don't know 
what the line of testimony is. 

Mr. Laughlin: I don't know either. My point is this that it is wholly im- 
proper and that I make the request that there be a recess while we show you 


the authorities that it is improper. We made the request and your Honor re- 
fused it. 
The Court: That is right. I want to see what the line of questioning is 
224 all about. 
By Mr. Warner: 





225 
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Q. Will you please continue, sir. A. I think I was a T/5, the equiva- 


lent to a corporal. 


i 
| 


Q. In 1943, and what were your specific duties as a corporal at that 
time? A. At that time I was a driver, a truck driver, and then afterwards 


the First Aid Division as first aid man. 


@. Now would you take us from July 1943 on through your army career, 


sir, and tell us what were your specific duties during your time in the army 


and when you were discharged. 
Mr. Laughlin: That is of course over our objection. 
The Court: Oh yes. 
The Witness: I got out in 1945 in August. 
By Mr. Warner: 


Q. What was your rank at that time? A. The same rank. 


Q. What were your duties during that period of two and a half years? 


A. The same, medical aid man and driver. 


Q. Now in connection with being a medical aid man, would you be more 


specific about your duties. Were you in the administrative end 


aman was wounded I used to go pick him up, sometimes act as 
and drive an ambulance and get details. 
Q. In other words, would you file reports in conjunction 
wounded? A. I wrote out what they called emergency medical 
Q. Now, were there any other duties that you had during 
two and a half years or were you always connected with the Me 


? A. No. If 
alitter bearer 
with the 

tags, yes. 

this period of 
dical Department 


of the Army? A. Well I was always connected with the Medical Department. 
Q. And did you have any administrative duties during the course of your 


two and a half years inthe Army? A. No. 


Q. No administrative duties at all? A. I don't think so. | 


Q. No office work, company clerk or anything like that? 


Q. Now you were discharged in 1945, is that correct, sir 


Q. Now, following your discharge, what did you do? 


4 


A. No. 
? A. Yes. 


Mr. Laughlin: That is beyond the scope of direct. It is all over our 


objection. 








82 
The Court: It is over your objection. You have a blanket objection. 
Mr. Laughlin: I don't think the blanket will do. 
The Court: You object each time then. 
By Mr. Warner: 
@. Please continue, sir. A. I worked for my grandfather. When I first 


got out I went into the Merchant Marine. 

@. In the Merchant Marine? A. Yes. 

Q. Now what year would that be, sir? A. Well let's see. I got out in 
August of 1945 and I worked for my grandfather until about January of 1946, 
and then it was January I joined the Merchant Marine. 

Q. January of forty-what? A. Of 1946. 

Q. Allright. Thank you, sir. You may continue, please. A. And then I 
worked after I got in the Merchant Marine. 

Q. In the Merchant Marine what duties did you have? A. They had three 
ratings open, food handler, deckhand, and wiper, that is an engine room man. I 
went in as a wiper. 

Q. Please continue. A. And I sailed for about-- 

227 Mr. Laughlin: Your Honor, I am not interrupting the questioning. So 
there be no interruption of the trial, can arrangements be made for the pro- 
duction of Mr. Hall and Judge Kronheim ? 

The Court: Oh yes. 

Mr. Laughlin: How can I do that with the trial in progress? 

The Court: Well'do it when we recess. There is plenty of time, if they 
are available. I understand Judge Kronheim is on a vacation coming back 
November 4th. Is that correct? 

The Clerk: I understand he is on vacation, your Honor. 

Mr. Laughlin: Well I can say this -- 

The Court: Well discuss it at recess. 

Mr. Laughlin: Judge, I am sure Mr. Hall is available. 

Mr. Warner: We will discuss this at the bench if he is going to testify. 

The Court: At the recess we will discuss it. 
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Mr. Laughlin: I didn't know about Judge Kronheim being away. 
By Mr. Warner: 
Q. You were discussing your Merchant Marine career. ‘My next question 


is, throughout your career in the Merchant Marine did you have the job of 


wiper? A. Yes. | 
228 Q. Did you have any other jobs? A. What do you mean other jobs? 
Q. Specific jobs. Did you work in the office in the Merchant Marine 
or a sailor or deckhand? A. Ohno. | 
Q. Just wiper? A. Yes. 
@. When did you leave that, sir? A. Oh, the best I can recall I sailed 
for about six months. | 
Q. Six months. Then what is your next occupation, sir?) A. Then I 
worked for my grandfather after that. | 
Q. You worked for your grandfather after that. And what did you do for 
him, sir? A. I drove a truck and started to learn to do bookkeeping with him. 
Q. Bookkeeping work. And what sort of bookkeeping work was this? 
A. Well he had a wholesale greenhouse and he used to keep records of, you 
know, people would buy stuff and it had to be entered so at the end of the month 
they could send them a bill. 
Q. And you worked in the office there at that time. A. Not all the time. 
I used to help him with that. He did most of the work himself. He showed me 
how to do it. 
229 Q. All right, sir. What was your next profession? A. Well my grand- 
father died and in the early part of 1947, I think it was February-- 
Q. Well can you remember what job you went to after you left his employ ? 
A. After I worked there I went to work at another greenhouse that knew every- 
body at our place. When my grandfather died they sold the company, and the 
people that bought it converted it into a different type of business. So I went 
into another greenhouse doing practically the same thing. 
Mr. Laughlin: Your Honor, may I at this time have Weaver and Evans 
excused because in view of this I am going to call them back. | 
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The Court: Yes, they may be excused. 

Mr. Warner: You just keep interrupting--why don't you stop inter- 
rupting ? 

Mr. Laughlin: Don't tell me to stop interrupting. I don't take any 
dictation from him. 

The Court: Proceed now. 

By Mr. Warner: 

@. Sir, you were starting when you were working with the next employer 
succeeding your grandfather. Is that correct? A. Yes. 

Q. That was greenhouse employment? A. Yes. 

230 Q. And what sort of duties did you have with them? A. The same. I 

drove sometimes. 

Q. Yes? A. Sometimes I worked in the place itself. 

Q. Inthe office? A. And if they had something, you know, that they 
wanted done I did it. 

Q. Did you do some office work for them also? A. A little bit. 

Q. What was your next position following that job? A. Then my father 


bought a place in Maine. That was in May. Iwas still at the greenhouse then, — 


put he bought a place in Maine in May which burnt down. They had big fires 
up through Maine in 1947 and everything burned down up through there and our 
place was burnt down. And so I went up there, and right after the firstin 
October my brother just got out of the Navy and he was going to start what they 
called a hatchery business hatching eggs. So he went up there on the land 
that my father owned and started to build a house and a place to raise hatch- 
ing eggs. 

@. And what was your next position, sir? A. ThenT worked for Reo 
Motors. 

Q. In other words, when did you leave your father then? A. I wasn't 
with my father--my brother. 

231 Q. I thought that you stated that you were on your way to Maine to work 

in a hatchery. A. No. I went to Maine as best I can recollect about right 
after the first in October, so it was in October some time. 
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«  @ Then you worked and then you left. Can you give us any date then 





as best you can? A. Oh, some time in 1953. 
Q. You stayed with your father until-- 
The Court: Not his father, his brother. 
Mr. Warner: Excuse me. | 
Mr. Laughlin: Of course, this is all over my objection. 
The Court: Over your objection, sure. | 
Mr. Laughlin: You should have taken him from time of birth, 
By Mr. Warner: 
Q. What was about when you left there? A. I stayed there until about 
July of 1953, I believe. I'm not sure on this. | 
Q. Yes. Please continue, sir. A. Well I went to work for the company 





I am working for now. | 
Q. What month did you start work there? A. September. 
Q. September of 1953? A. Yes. | 
Q. And that is Reo Motors? A. Yes. | 
Q. And that is a division of General Motors, is that correct? A. No, 
it's a division of the White Motor Company. | 
Q. Now what are your duties there and what have they been since Septem- 
ber of 1953? A. Well, when I first went there I was making up repair orders 
when trucks would come in for repairs. They use parking tickets on them. You 
put down the parts that they use and they have a book there that shows how 
much each thing costs, and you list that. And then you total them up at the 
bottom, you know, making a bill for the customer on the stuff. 
Q. Billing work? A. Yes. | 
Q. Any other jobs? A. And then while I was there the office manager 
started to show me how to do more on bookkeeping and how 2 enter accounts 





and things. 
Q. Any other thing you would wish to add to the duties that you had there? 

A. That is all I have had. | 

Q. Now that was in September 1953 to date? Is that correct, sir ? 

A. Yes. | 
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233 Q. Now, Mr. Larking, did there come a time in 1953, I would like to 
see if I can refresh your memory, that you were affiliated with the Department 
of the United States Army? A. Not that I recall now, no. 

Q. At any time were you employed in or around Fort Belvoir, the 
greater Washington area? A. By the Department of the Army? 

Q. Yes. A. Not that I recall, no." 

Q. Not that you recall. Now, Mr. Larkin, I would like to show you gov- 
ernment exhibit No. 1 and ask if you can identify this signature on page 2? 
First I draw your attention to this signature right above the typewritten 
Kenneth B. Larkin and ask you if you can identify that, sir? A. Yes. 

Q. Whose signature is it? A. It is mine. 

Q. Did you affix that signature? A. Yes. 

@. And did this gentleman affix that signature right there (indicating) ? 
A. I didn't see him put it on there, no. 

@. Now, subsequent to making that signature did you ask for any medi- 
cal assistance or help? In other words were you injured in any way? Did you 
ask for any medical assistance or were you injured subsequent to affixing 
that signature? A. No. 

234 Q. Now, Mr. Larkin, you stated on direct examination that the boy, 
Manili, confronted you in the early part of the morning of October 4th and 
your words were he told his story. Now the story he told was it in substance 


the same as the story you heard two days ago in this courtroom? A. What 


do you mean in substance? You mean sort of like it? 

Q. Was it about the same story? A. Yes. 

Q. Same representations? A. Yes. 

Q. And that was the same story that was told you by that young man 
sitting at police headquarters on that morning? A. Yes. 

Mr. Warner: Your witness. 


x * *& * * K OK * 


NORRIS SWETLAND 
* * * * * * * * 
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CROSS EXAMINATION 
By Mr. Warner: 
Q. Your name is Mr. Swetland, sir? A. Swetland. 
Q. Am I correct, Mr. Swetland, in that I thought I heard you state that 
you had known the defendant for four years? A. Approximately four years, 
yes sir. ! 

Q. Now four years ago, that would be according to my calculations the 
fall of 1953. A. Roughly about then. You are approximately correct. 

Q. Fall of 1953. At that time, sir, where were you and the defendant 
living or where were you living at that time? A. It was on Texas Avenue, 
Southeast, or Alabama Avenue. It was on Texas Avenue, Southeast. 

Q. Now at that time what was your profession, sir? A., A court 
reporter. 

Q. Court reporter? A. Yes. | 

238 Q. And what was the defendant engaged in at that time in the way of 
profession? A. He was working at the same job he has now. 


Q. The same job he has now, is that correct? A. Yes. Icouldbe a 
year off on those dates. It may be in 1954. | 
Q. It might be in 1954. Do you ever recall the defendant working for 
the Department of the Army? A. No, I don't. : 
Q. Now, sir, you have testified in regard to this defendant's character 
and my next question to you, and I rely on the case-- 


Mr. Laughlin: He cannot give a case, I object to that, that he relies 
On case so and so. 

The Court: No. Objection sustained. 

By Mr. Warner: | 

Q. Have you heard, Mr. Swetland, this same defendant, Mr. Kenneth B. 
Larkin, was undesirably dismissed from the Department of the Army on 
March the 10th 1954, the charge indecent assault and attempted sodomy-- 

Mr. Laughlin: I object to that, your Honor. He would have to connect 
that up, and I ask for a mistrial. | 

The Court: Approach the bench. 
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(The following discussion was had before the bench outside the hearing 
of the Jury:) 

239 The Court: Now you are objecting. To what is your objection. 

Mr. Laughlin: Well the objection is in the first place it's collateral 
and I submit he should connect it up. 

The Court: Can you connect it up? 

Mr. Warner: He is a character witness and I can ask "Have you heard?", 
and I would like to cite the case for the record. This is the case of Stewart vs. 
United States, 7AP DC101. 

Mr. Laughlin: I still say it has got to be connected up. Your Honor 
held me strictly in my examination of the complaining witness when I tried 
to probe into his background. 

The Court: This is a character witness and it is a little different. 

Mr. Laughlin: Even so there would be more latitude with the complain- 
ing witness. 

Mr. Warner: Iam quoting 101 to 102 beginning: "When evidence of good 
character is offered cross examination of the character witness has a legiti- 
mate purpose in testing the grounds of his belief, and since the only admissible 
evidence of good character is what people generally who know the accused think 
about it, the prosecuting attorney may ask if the witness has heard of conduct 
negating a favorable reputation for the word ‘character’ in this sense means 
reputation as distinguished from disposition. By this token the witness’ 
knowledge of particular acts is not admissible to prove character. Conse- 

240 quently the witness should not be asked whether on direct or cross 
examination if he knows of particular incidents in the career of the accused. 
In other words the witness on cross examination should only be asked ‘have 
you heard’ not ‘do you know'."’ 

Mr. Laughlin: Well, your Honor, why do you jump at conclusions when 
the government makes a suggestion? In the first place that is wholly im- 
proper. If he can connect it up, why okay. You can say that about any witness. 
I can say that about him, but wouldn't I have to connect it up? That is the 
most reprehensible thing I ever heard of. If he can connect it up and show that 
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he was undesirably discharged for some offense in the Army, | he can do so. 

He knows that. Do you mean to say you would let me go into acts like that on 

the part of Evans or on the part of Weaver? | 
The Court: Evans is not a character witness. There is a difference 


between a character witness and a witness. 

Mr. Laughlin: Of course, your Honor seems to be smiling. 

The Court: You are smiling also. I have a right to smile. 

Mr. Warner: The government bases its question on the following 
information: 

A letter from the Department of Justice, Federal Bureau of Investiga- 
tion, bearing date 10/9/56: 

241 “The following FBI record No. 489-624-B is furnished for official use. 

Army. Kenneth Bradford Larkin, entered 9/15/42." And also on this is: 
"First Naval District, Boston, Massachusetts. Kenneth Larkin applied for 
maritime documents December 26, 1945."" Further on down it states: "Provost 
Marshal. Kenneth Bradford Larkin. 11/13/53. Charge: Indecent assault, 
attempted sodomy, Fort Belvoir, Virginia." Further down an entry: "Provost 
Marshal's Office, Fort Belvoir, Virginia. Kenneth Bradford SEES discharged 
from service on 3/10/54, Undesirable." 

I tender it to the defense. | 

Mr. Laughlin: In the first place, there has been no conviction. There 
is no showing that this is the same man. I think it is wholly reprehensible. 
So I would ask then that this case be recessed until Monday and then let us 
explore into this. 

The Court: No. No, we have gone on long enough. | 

Mr. Laughlin: I don't care if it goes on two or three weeks. In the first 
place, we don't know if this refers to the same man. I realize, of course, 
the District Attorney can bring any recordin. It seems to me the Court owes 
some duty to the defendant. | 

Mr. Warner: Your Honor, I would like to draw your attention to the fact 
that this record has the exact date that he applied for Maritime that accords 
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with the defendant’s own testimony that in January 1946 he entered the Mari- 
242 time Service. This indicates the December 1945 preceding that January 

1946 he applied for the papers and at that time was given an FBI number. 

The Court: This is the document you are going to introduce? 

Mr. Warner: Yes. 

Mr. Laughlin: Your Honor intends to permit that document to be in- 
troduced and you won't let me ask the witness what Kronheim said? 

The Court: I asked him if this is the document he wants to introduce. 
Now this is a character witness and he certainly can ask him questions if 
he has heard. 

Mr. Laughlin: Well, Judge, as I say, there is no showing that this is 
the same man. 

Mr. Warner: There is reasonable belief that itis. This is an official 
report from the Department of J ustice. 

The Court: He stated in his examination that he was in the service 
during this time. 


Mr. Laughlin: Of course your Honor wants it in. But if your Honor 


will look it up you will find in the Provo Case the character was reversed 
on this very thing. It will be-- 

The Court: It is introduced over your objection. He may ask the 
question as a character witness. 

243 (Thereupon, the discussion before the bench was concluded.) 

The Court: Read the question, Mr. Reporter. 

(The reporter read the pending question as follows:) 

"@, Have you heard, Mr. Swetland, this same defendant, Mr. Kenneth B. 
Larkin, was undesirably dismissed from ‘the Department of the Army on March 
the 10th 1954, the charge indecent assault and attempted sodomy ?"' 

The Witness: My answer is, no. I never heard that and I am shocked 
to hear it now. 


*x* * * * * * * * 


244 MAYBELLE SHALLOO 
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* * * * * * OK * 


CROSS EXAMINATION 

Mr. Laughlin: The same objection, your Honor. 

By Mr. Warner: 

Q. Mrs. Shalloo, how long have you known the detendant, Mr. Kenneth 
Bradford Larkin? A. Well it has been over three years. | 

Q. Now, Mrs. Shalloo, did you ever know or did you ever hear of his 
being affiliated with the Department of Army and working for the Department 
of Army? A. No. 

Q. Now, Mrs. Shalloo, have you heard, and I am referring to a report 
from the FBI, which states as follows: 

"Provost Marshal's Office, Fort Belvoir, Virginia. re:| Kenneth Brad- 
ford Larkin. Discharged from service on 3/10/54, Gaceatat es Charge: 
Indecent assault and attempted oral sodomy." 


Have you ever hear that, Mrs. Shalloo? A. No, I have not. 
* * * * * K * 


246 GERALD F. VINCENT 


was called as a witness by counsel for defendant and, having been duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
By Mr. Laughlin: | 
Q. Will you state your full name, sir. A. Gerald Ralph Vincent. 
@. And where do you live, sir? A. I live at 1829 G Street, Northwest. 
Q. Allright. And where are you employed? A. The YMCA. 
Q And how long have you been employed there? A. I have been em- 
ployed there a month. 
Q. All right. What was your employment before that? ‘A. Iwas with 
the Touch-Up Service. | 
Q. What kindof business is that? A. That is a contracting business. 
Q. Now, Mr. Vincent, directing your attention to Sunday, September 
23rd 1956, did you see the defendant, Kenneth Larkin? A. Yes sir. 
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Q. Do you recall about what time it was you saw him? A. It was 
around 7:00 o'clock. 

Q. And at what address did you see him? A. At 316 Third Street, 
Southeast. 

Q. All right. Now was there someone with him? A. Not the first 
time he came in. But there was someone with him and he called him in 
later. 

Q. Do you know who that person was? A. The person who is the com- 


plainant, has made the charges. 

248 Q. Now tell us’ then, sir, how long this boy remained there. A. Well 
he was there for the period for me to shave, brush my teeth, put on clothes 
and to go back in the bathroom. They were gone when I came out. 

Q. Now tell me this. Were they in your view and in your presence 
during that time? A. Not while I was in the bathroom. 
Q. All right. Was the door open or closed? A. The door was open. 


Q@. Now tell me this. Did you at any time see this defendant put his 
hand or hands on the person of this boy? A. No. 

Q. Do ya recall whether or not the boy made any telephone call? 
A. Yes. 

Q. Could you hear anything that was said? A. Ithink so. He was at 
a friend's place and would be home later. 

Q@. And at that time did you see the defendant threaten him in any way? 
A. No. 

Q. All right. Did the boy at any time make any outcry? A. No. 

Q. Tell me this. At any time was the boy's clothing disarranged? 


Q. At any time was Mr. Larkin's clothing disarranged? A. No. 

Q. And now tell me this. Did you see the boy after that? A. After 
that only in court. 

Mr. Laughlin: All right. That is all. 

Mr. Warner: I have no questions. 

The Court: You are excused, sir. 
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* * * * * * i 


| 


WILLIAM A, CORD | 
was called as a witness by counsel for defendant and, having been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Laughlin: 
Q, Will you state your name, sir. A. William A. Cord, 
Q. And what is your address, sir? A. 5602 Burgess Drive, Chillum, 
Maryland. 
Q. And what is your occupation? A. Delivery Superintendent, Frank 
R. Jelleffs. 
Q. And how long have you been connected with the Jelleff Company ? 
A. About 11 years. | 
Q. Now, directing your attention, sir, to Sunday, September 23rd, 1956, 
did you see Mr. Larkin, the defendant? A. Yes sir. | 
@. And can you tell us where it was you saw him?. A. Well Mr. Larkin 
and I was moving, helping Mr. Swetland move that Sunday. I was with him 
from about, oh, between 10:30 and 11:00 to around 5:00 o'clock that evening. 

270 @. And then was he in your presence and in your company during that 

entire time? A. Yes, I was in the car with him. 
Q. Now, what time then did he separate from you, what'time that day 
did you separate from him or did he separate from you? A. Oh, around 
5:00 o'clock. | 
Q. And did you see him anymore that evening? A. No sir. 
Mr. Laughlin: That is all. | 
Mr. Warner: I have no questions. 


| 


* * * * K€ * * * 


ROBERT D. WEAVER 

* * * * * * OK OX 

DIRECT EXAMINATION 
By Mr. Laughlin: 


Q. Mr. Weaver, you have already been sworn, have you not? A. Yes sir. 
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Q. Directing your attention to October 4, 1956, at police headquarters, 
I will ask you this. Did not the defendant ask you for a lie detector test? 
271 A. I don't recall him asking, no sir. 
Q. You do have such facilities within the department, do you not? 
A. We do. 
Q. And from time to time the police use them? A. Yes sir. 
Mr. Laughlin: That is all. 


* * * * * *€ K * 


KENNETH B. LARKIN 
* *k * * Kk * *K * 
REDIRECT EXAMINATION -- resumed 

By Mr. Laughlin: 

Q. On October 4, 1956, at police headquarters, did you request a lie 
detector test? A. Just before he wanted me to sign the statement I told him 
I would take a lie detector test. 

@. And what reply was made to that? A. He said they had no facilities 
in that building for giving them. 

Q. And you are still willing to take one? A. Tam still willing. 

272 RECROSS EXAMINATION 

By Mr. Warner: 

Q Mr. Larkin, was there any particular reason why you asked to take 
the test? A. Because everything I told him prior to that, tried to tell him 
he wouldn't believe me. 

Q@. And you were quite willing to go through and take the test? A. Yes. 

Q. And were you equally willing to take the test and signed the state- 
ment? A. I tried to take the test before I signed the statement but he told 
me it was the only way I could get out of there. 

Q. The only way, to sign the statement? A. Yes. 

Q. So you were willing to take the test and you did sign the statement. 
Is that correct? A. I would have taken the test. 

Q. But you did sign the statement. A. I had to, yes. 
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Mr. Warner: Thank you, sir. That is all the questions I have. 
Mr. Laughlin: All right. I think that is all. | 
Your Honor, I now pass up a motion for a lie detector test to be given 
this defendant. | 
The Court: Motion overruled. | 
Mr. Laughlin: Then I think that concludes our evidence, 
Your Honor, I have two motions I want to make. 
The Court: Out of the presence of the jury? 
Mr. Laughlin: Well, possibly so. 
(Whereupon, the jury was escorted from the courtroom. 
The Court: Let me hear your motion. | 
Mr. Laughlin: First, your Honor, I renew the motion tor a judgment 
of acquittal at this time. Also I would renew the motion, your Honor, to 
produce the records of the complaining witness, Manili. Your Honor has 
already denied that. I ask that it be renewed because those records would 
reflect who he was with on the 22nd. 
The Court: Both motions overruled. 
Mr. Warner: In reply to the motion on the -- 
The Court: There is no need of any reply. Both motions overruled. 
(At this time the Court and counsel discussed SET proposed 
instructions to the jury.) 
(Whereupon, the jury was recalled, re-entered the courtroom and took 
seats in the jury box.) | 
(Whereupon, counsel for the plaintiff and counsel for the defendant 


presented oral arguments to the jury.) | 
* * * * * * * | 

ARGUMENT IN BEHALF OF THE PLAINTIFF 

Mr. Warner: Ladies and gentlemen of the Jury: 


* * * * * *€ KX 


I want you to bear in mind that this type of case arises a great deal, 
baby sitters, little children get these sudden psychosis that someone is 








96 
molesting them. They run to the parents. The parents become distraut 
and go to police. They are deluged with them. We have got to very care- 
fully weigh these cases before we ever put a man to the terrible test of 
2 trial of this sort of a charge. We've got to go-- 

Mr. Laughlin: Your Honor, that is beyond the scope of this case. In 
other words, he is going into the District Attorney's procedure. There is 
no testimony in this record to show that there is a pattern downstairs or 
weights and measures or certain standards they go by. There is no such 
testimony. 

The Court: I think it is 2 proper summation. You have an objection 
to it--okay. 

Mr. Laughlin: Over our objection. 


* * * * * * * * 


REBUTTAL ARGUMENT ON BEHALF OF THE 
PLAINTIFF 


Mr. Warner: 

* * * * * * * * 

Now Mr. Larkin has made great to do about the witnesses would not 
come in this courtroom and not have committed perjury, who wouldn't think 
of saying we have known Larkin three, four years, his reputation in the community 
for truth and veracity is excellent. But have you heard, have you heard the 
witness, and I read from the Federal Bureau of Investigation-- 

Mr. Laughlin: Your Honor, I ask for a mistrial. There is nothing to 
justify that. | 

The Court: It is already in the record. 

Mr. Laughlin: In the McQuaid Case we can't dispute that--otherwise 
we would have taken the stand--but McQuaid says we can't do that when he 
brings that in at this stage. I offer to pass the McQuaid Case to your Honor. 
He can't show you the falsity of that. 

The Court: Objection denied. It was a character case. 

Mr. Laughlin: Will your Honor read the McQuaid Case? It says we 
cannot take the stand to dispute that or to deny it or to modify it. 
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The Court: Objection overruled. You may read it. 
Mr. Laughlin: That was never in evidence. I ask that there be a mis- 
trial on that ground. 
The Court: Motion overruled. 
Mr. Warner: I asked the character witness: Have you'heard, Mr. 


i 
| 
| 
| 
| 
| 





Witness, that on March 10th 1954 this same Kenneth B. Larkin was dis- 
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charged from the Department of the Army as undesirable, charge indecent 
assault and oral sodomy? | 
Thank you, ladies and gentlemen, for your kind attention. 


ee 
The Court: Ladies and gentlemen of the Jury: | 
This is an alleged offense of assault. You are instructed that an assault 
is an unlawful attempt by violence to do bodily injury to the person of another 
with the means at hand of carrying the attempt into effect. In other words, 
simple assault is any unlawful laying of hands on another without the consent 
of the other person. Under the District of Columbia Assault Statute the 
application of force or threat of application thereof may be directly as well 





as indirectly. The injuries suffered may be by fear, shame, humiliation 
and mental anguish caused by the assault. When an assualt is committed 
upon a person under the age of sixteen years of age it is immaterial whether 
there is consent by the child or resistance by the child. 
Now the information in this case is not to be considered evidence. It 
is only an instrument informing the defendant of the nature of the cause, 
giving him an opportunity to prepare, obtain counsel, to come into court and 
meet the charge. | 
In all criminal cases the burden of proof is upon the government to 
establish the guilt of the defendant beyond a reasonable doubt. 
Now what is a reasonable doubt? A reasonable doubt simply is such 
a doubt which will leave a juror's mind after a candid and impartial considera- 
tion of all the evidence so undecided that he or she is unable to say he or she 
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has an unabiding conviction of the defendant's guilt or such a doubt as 
in the greater and more important transactions of life would couse > 
reasonably prudent person to hesitate and pause. 
275 Another definition for reasonable doubt is a doubt based on reason 

and whic is one which reasonable in view of all the facts. A reasonable 
doubt is a doubt for which you can give a reason. 

If, after fairly and impartially considering all the facts in the case, 
you can truthfully say to yourself that you are not satisfied of the guilt 
of the defendant, then you have a reasonable doubt and you should acquit 
the defendant. But if, after fairly and impartially considering all the facts 
in the case, you have an abiding conviction of the defendant's guilt, then you 
can have no reasonable doubt and should find the defendant guilty as charged. 

A reasonable doubt must have a foundation in reason and not in spec- 
ulation or in surmise. It must not be generated by 2 kindly feeling toward 
the defendant or arise from sympathy for him or for his family. It must be 
2 substantial doubt arising from an insufficiency of all the evidence and not 
being 2 possibility. 

On the other hand, it is not required that the government should prove 
its case beyond all possible doubt. The government is not required to prove 

276 its case in the same manner in which you would prove that two and two 

make four or that a straight line is the shortest distance between two points 
or that the sun will rise tomorrow morning or that if a stone doesn't support 
it it would fall to the ground. The government is only required to prove its 
case to what is known as a moral certainty besed upon the testimony of those 


witnesses when you believe that those witnesses are not deceiving you in 


regard to what they say and had no reasonable motive in deceiving you when 
they relate to you what they saw and believe. 

Therefore, a doubt that is speculative, conjectural or imaginary is 
not a reasonable doubt. It must be one that arises out of the evidence in 
the case or the lack of evidence in the case. It must be one that appears to 
be reasonable in the case. It must be one for which you can give a reason 
based upon the evidence in the case or the lack of evidence in the case. 
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The Jury is further instructed that you are the sole judges of all 





questions of fact. It is for you to say what weight you will give to the testi- 
mony of any witness who has testified during the trial and in passing upon 

the question as to the credibility. And you all well know what credibility 
means. Credibility means worthy of belief, and in passing upon the credibility 
of different witnesses you should weigh carefully every fact and circumstance 
in the case with all the evidence which has been submitted to you for your 
consideration. Some of the usual things which among others would be proper 
for you to apply are the deportment and manner of the witness on the stand, 
his or her apparent bias or interest in the result of the trial, the probability 





or improbability of the testimony as it was told, and its harmony or incon- 
gruity with other facts in the case which you may find to be established beyond 
a reasonable doubt. 


277 Moreover, it is in the discretion of the Jury to reject in whole or in 
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part the testimony of any witness whom you believe to have knowingly and 
willfully testified falsely as to any material or important fact or facts in 





the case accordingly as you deem it just and proper in view of all the facts and 
circumstances. | ! 
The Jury is further instructed that the defendant is presumed to be 
innocent of this charge and this presumption attends him throughout the 
entire trial until it is overcome by testimony, evidence proving his guilt 
to your satisfaction beyond a reasonable doubt. | 7 
In this case, as in all criminal cases, the defendant is not required to 
prove himself innocent and not to put in any testimony at all on the subject. 





This is consistent with our theory of the law that a man is presumed to be 
innocent until he is proven guilty and the government has established such 
guilt beyond a reasonable doubt. , 

As I have stated to you, you should consider all the testimony in the case, 
and if, after considering all the testimony in the case, you have a reasonable 
doubt as to the guilt of the defendant then you should acquit him. On the other 


hand, if you have no reasonable doubt as to his guilt, then you should return 
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a verdict of guilty as charged. You should consider all the testimony in the 
case both from the standpoint of the prosecution and from the standpoint of 
the defense, and you are entitled to draw your own reasonable inferences 
and deductions from the testimony. 

You are further instructed that you shall consider only such testimony 
or evidence as has been admitted by the Court or stipulated to between co unsel. 
You must not consider any testimony stricken by the Court. 

You are further instructed that it is the law that a witness is presumed 
to speak the truth. This presumption, however, may be overcome by contra- 
dictory testimony, by the manner in which the witness testifies, or by the 
character of his or her testimony or by evidence pertaining to his or her 
motives. 

You are instructed that there has been certain testimony in this case 
that the defendant signed the statement to extricate himself from police custody. 
If you believe that testimony after considering all the testimony of all the 


279 witnesses pertaining to the execution of this statement, then the state- 


ment was not voluntary and you should acquit the defendant. You are further 
instructed that if you have a reasonable doubt as to this then you should give 
the benefit of that doubt to the defendant and should acquit him. 

You are further instructed that before you can consider the confession 
as evidence in the case you must be satisfied beyond a reasonable doubt that 
it was a voluntary act on the part of the defendant. If it is not a voluntary act 
on the part of the defendant you will have to acquit him, and if you have a reason- 
able doubt about this you should give the benefit of that doubt to the defendant 
and acquit him. 

You are further instructed that you should consider all the testimony 
of all the witnesses at the time of the taking of the oral and written statements. 

You are further instructed that the oral confession of the defendant must 
be received with caution and scrutinized with great care. 

You are further instructed that the Court has no opinion in this case as 
to the guilt or innocence of the defendant, and if by any action of the Court or 
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by any words of the Court in exchange with counsel you have formed an opinion 


that the Court does have an opinion in this case, you should disregard that and 


decide the case solely on the evidence and testimony. 
And you are further instructed there has been certain testimony here in 
regard to certain statement, beliefs, judgements and findings and other material 
pertaining to Judge Kronheim. Such statements, belief, findings have no place 
in this trial and the Court instructs you now to disregard any such testimony. 
Now, in this case the defendant has called certain witnesses to the stand 
to testify as to his reputation for morality, truthfulness and veracity. The 
Court instructs the Jury that the defendant may call witnesses to show that his 
character was such as would make it unlikely that he would be guilty of the 
crime charged. Testimony of good character is not proof of innocence although 
it may be sufficient to raise a doubt of guilt. An established reputation for 
good character may alone create a doubt although without it the other evidence 
may be convincing. Evidence of good character is to be taken into considera- 
tion by you along with all the other evidence in the case, and if, after consider- 
ing all the other evidence in the case including the evidence of good character, 
you have a reasonable doubt as to the guilt of the defendant, then your verdict 
should be not guilty. ! 
The defense inthis case, ladies and gentlemen, is that of an alibi. That 
is, if the defendant was not where the crime charged was committed, his de- 
fense and his only defense is that of an alibi. So it is a legitimate and legal 
and proper defense. But the defense of an alibi, like any other defense that 
a defendant might interpose, is to be considered by you with care, and you are 
in this case to give the testimony produced by the defendant or on his behalf 
such weight and such consideration as you may think it is entitled to under all 
the facts and circumstances in the case. | 
281 You are further instructed that in the event either party in this case has 
failed to call a witness or witnesses at this trial who could have testified with 
respect to any material issue in the case and that that witness or witnesses 





were available to be called by the party, then you are at liberty to presume that 
the witness or witnesses, if called, would have testified contrary to the contentions 
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of the party who failed to produce the said witness or witnesses, unless the 
absence of such witness or witnesses is sufficiently accounted for or explained 
for. If, on the other hand, the witness or witnesses who did not testify in the 
case were unavailable to be called or produced by either party to this action, 
then no such presumption arises. 

Are there any further instructions or exceptions ? 

Mr. Laughlin: May we approach the bench. 

(The following discussion was had before the bench outside the hearing 
of the Jury:) 

282 ' Mr. Laughlin: I am not sure whether the Villaroman Case applies in this 
Court, but if it does I want to renew one of the motions previously made and 
denied. I also want to renew all re quested instructions previously made and 
denied. Then I also would ask you to instruct the Jury that the government 
will show beyond a reasonable doubt that the assault took place on September 
23rd as alleged in the complaint, and if the government does not do that they 
must acquit if they have a reasonable doubt. If they have a reasonable doubt 
about this they must give the benefit of the doubt to the defendant. 

The Court: That is purely a question of fact, on the 22nd or 23rd. 

Mr. Laughlin: The information is charged. Did you tell them on the 
23rd? 

The Court: No, you did. 

Mr. Laughlin: But that is argument. 

The Court: Is it purely a question of fact, and also you are not going 
to send the information in. 

Mr. Laughlin: My request is that it should go in. 

The Court: Okay. I will deny it. The reason I deny it is there is too 
much collateral matter that would have no bearing on this case whatsoever. 

Mr. Laughlin: In view of them not going in, I request that the Jury be 
told it was the 23rd. I would also ask you to tell the Jury there have been 
certain delays in this case. I know from experience sometimes juries don't 
understand being kept waiting. Here they were sitting yesterday and I was 
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unavoidably delayed across the way. I couldn't get back . Was it explained 
to them before they were excused? | 
The Court: I specifically did it. I specifically said you had an engage- 
ment with other attorneys. Look in the record. It is in there. | 
Mr. Laughlin: I make this request to tell the Jury that the absence 


yesterday was beyond my control. 
The Court: All right. I will deny it. 
(Thereupon, the discussion before the bench was concluded.) 
The Court: Ladies and gentlemen of the Jury: Retire to the Jury Room. 
When you reach the Jury Room please select a Jury Foreman and Jury Fore- 
lady. The decision must be unanimous. Your verdict should be either one 
of guilty as charged or one of not guilty as charged. And when you have 
reached a determination please inform’ the Marshal and he will in turn inform 
the Court. | 


| 


* * * * * * OK * 
312a (Discussion before the Bench outside the hearing of the J ury. ) 

Mr. Laughlin: Your Honor, I ask for a mistrial. There is nothing to 
justify that. | 

The Court: It is already in the record. | 

Mr. Laughlin: In the McQuaid case, 90 U.S. 59, we can't dispute that. 
Otherwise we would have taken the stand. But McQuaid says he can't do that 
when he brings that in at this stage, and we can't show you the falsity of that. 

The Court: Objection denied. It was a character case. — 

Mr. Laughlin: Will your Honor please read the McQuaid case? It says 
we cannot take the stand to dispute that or to deny it or to see) it. 

The Court: Objection overruled. 

Mr. Laughlin: That was never in evidence. I ask that there be a mis- 





trial on that ground. 
The Court: Motion overruled. 
Mr. Laughlin: I ask that there be a mistrial on that ground. 
The Court: Motion overruled. | 


| 
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(Whereupon, counsel for the plaintiff completed his oral argument.) 
(Discussion before the Bench outside the hearing of the Jury.) 
Mr. Laughlin: Your Honor instructs on the law of alibi. Your Honor 
instructs on the law of voluntary cooperation. I contend then that you should 


312b give instructions that in an offense of this kind the law requires corro- 


boration citing Carey versus United States and other cases and that it would 


be prejudicial error to refuse that, and I understand you are not going to. 

The Court: That is right. The instruction is denied. 

Mr. Laughlin: Even anything in the nature of corroboration that would 
be prepared would be denied? 

The Court: That is correct. 

Mr. Laughlin: Then I ask you instruct the Jury about the law in the defense 
explaining or rebutting alleged derogatory incidents in his life’ in which charac- 


ter witnesses have been cross examined, citing McQuaid, 90 U.S. 59. 

The Court: That instruction is denied. 

Mr. Warner: The defense made much to do about the failure to have two 
police officers here. I would like to have instructions which go that when 
witnesses are equally available to both sides the assumption does not arise. 
And, your Honor, the defense made a great to do about the failure to produce 
records concerning a juvenile. I ask that you instruct that this is the 
D. C. Code and read Section AF-11 -- 

The Court: There is no necessity for instructions on that. 

(Jury charge followed.) 


GOVERNMENT'S EXHIBIT 1 


Sex Squad, Metropolitan Police 
Department., 

Washington, D 

Thursday, cee 4, 1956. 


TO: Kenneth Bradford Larkin, white, 34 years, 3525 Minn. Ave., N.E. 

BY: Det. Sgt. Robert D. Weaver and Pct. Det. Sylvan Yuter, who have identified 
themselves to defendant Larkin as officers of the Metropolitan Police Depart- 
ment, D. C. 
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Kenneth Larkin, you are being held on the complaint that about 6:45 
P.M. September 23, 1956, you forced one Patrick A. Manili, white, 14 yrs., to 
accompany you to premises at 316 3rd. Street, S.E. first floor, and at that time 
forced the complainant to submit to an act or oral sodomy. | 


"You are requested to make a statement of any facts known to you in con- 
nection with this case. However, you are first advised that you are not compelled 
to make a statement, are not promised any favor or consideration for making one 
and do so of your own free will. If necessary, the statement you make will be 
used for or against you in court at your trial. Having been so advised, do you 





wish to give a statement? | 


REPLY BY - Kenneth Larkin: ''Yes" 
Sunday, September 23, 1956, I was driving down Minnesota Avenue, S.E. 
and I turned down Ridge Road at that time I observed a boy who was hitch- 
hiking. I picked him up and asked him where he was going and he replied that 
he was going to the Coral Theater. While driving up to the Coral Theater 
the boy told me "He was home on leave from the Lorton Reformatory and said 
that he was supposed to go back that night but he didn't want to go back."" We 
got up to the theater and the boy asked me if I would pick him up when the show 
was over. I then asked him what time that would be and he went over to the 
ticket seller and said the show would be over at 6:00 P.M. It was then about 
2:00 P.M. | 
I drove around and went up to '"'Strick's" and then about 6:16 P.M. I drove 
back to the Coral Theater and picked the boy up. This boy then asked me where 
I was going. I told him I was going over to a friend's place and have a beer. 
He then asked me if he could go with me. I told him "you aren't old enough 
to drink beer, are you?" and he replied "Yes I am eighteen, I just look young 
for my age.’ We then drove over to my friend's apartment, Gerald Vincent at 
316 3rd. Street, S.E., first floor. I walked in first and this boy, David, came 
in behind me. I then asked Vincent if he had any beer and he said he did. I 
then gave David a beer and had one myself. David then said he wanted to make 
a phone call to his mother so she wouldn't worry about him. He then picked 








the phone up and made a phone call. 
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We, David and I were sitting on a couch in the living room, Vincent was 
in the bathroom taking a shower, I reached over and felt David's privates 
from outside of his pants and then David did the same thing to me. After a 
couple of minutes I suggested that we go in to the bedroom and David willing- 
ly followed me in. We then laid down on the bed and I unzipped David's fly 

Page #2 - Statement of Kenneth B. Larkin 
and then I unzipped my own. We then started masturbating each other. I 
didn't go down on David. He ejaculated and we then got up off of the bed, 
Vincent was getting out bf the shower, so we got out of the bedroom. 

I then told David that his mother was probably getting worried about 
him, so I had better take him home. I then took him down Minnesota Avenue, 
where David saw a friend of his and asked me to pick him up. I did, and drove 
down to the corner of Minnesota Avenue and Ridge Road and dropped them 
both off. 

{ heard this morning that the boy whom I have been referring to as 


David is really named Patrick. I heard the story Patrick told to the Police 
in my presence and I wish to say that it is only partly true. I did pick the 
boy up and take him to my friend's apartment but it was voluntary on his 
part. We did go in the bedroom together but it was a mutual agreement. I 
did play with the boy’s privates but I never put my mouth on it. 

I have read this statement which consists of two pages, and it is true 


and correct to the best of my knowledge. 
| /s/ Kenneth B. Larkin 

WITNESSED BY: 

/s/ Robert D. Weaver 

Typed by: (unsigned) 


Statement finished at 12:40 P.M. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented : 


1. (A) Where the record disclosed that appellant was 
confronted with the complaining witness who identified 
him, and was further confronted with the story of the 
complainant plus information gathered through a police 
officer’s investigation, were not appellant’s oral admis- 
sions made immediately subsequent thereto properly ad- 
mitted into evidence? 

(B) Was not the following reduction of these oral ad- 
missions to writing, which constituted appellant’s written 
confession, also properly admitted? 

2. (A) Was not the trial court’s denial of appellant’s 
request for a subpoena of the young complainant’s juvenile 
‘criminal record’’ correct? 

(B) Was not the trial court’s denial of appellant’s 


request for a subpoena ‘‘to review all complainant’s 
records’’ also correct: 


(1) since use of such material was barred by the 
statute; and 

(2) since no specific information was provided by 
appellant to show that any alleged prior accusations 
of a similar nature had been made by the boy- 
complainant which might reasonably be expected to be 
found in such records; and 

(3) since such alleged accusations, even if contained 
in the juvenile record were inadmissible as pure 
hearsay? 


3. Does not the record disclose that cross-examination 
of Government witnesses was very substantial in nature, 
and therefore, the trial court had discretion to limit further 
examination on collateral matters? 


(1) 
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4. Does not the record disclose a fair and impartial 
attitude on the part of the trial court under all the circum- 
stances of a hard fought case? 

5. Is it not true that the use of an F.B.I. report to im- 
peach appellant’s character witnesses was proper? 

6. Was not the trial court’s refusal of a requested 
continuance to obtain a reporter proper: 


(A) since the trial court attempted to secure @ 
reporter but none was available due to the limited 
staff; and 

(B) the portion of the record not transcribed is 
contained in a ‘‘Statement of Proceedings’’ drawn up 
by appellant’s counsel? 


7. Were not the instructions both fair and adequate? 





Counterstatement of the Case 
Statutes Involved 


Summary of Argument 


Argument: 


I. Appellant’s Voluntary Oral Admissisons And Written 
Confession Were Properly Admitted Into Evidence.... 
II. A Requested Subpoena For Complainant’s Juvenile Court 
Records Was Properly Denied 
A. The Matter Sought By Subpoena Was Barred By 
Title 11 $$ 915 and 929 of the D.C. Code. .... 
B. The Second Purpose Evidenced An Intended 
“Fishing Expedition” 
C. The Matter Allegedly Contained In The Records 
Was Inadmissible As Hearsay 
III. There Was No Abuse Of The Power To Restrict Cross- 
examination for Impeachment Purposes 
IV. The Course and Conduct of the Trial Were Fair to Appel- 
lant and Grounds for a Mis-trial Were Nonexistent 
V. Cross-examination of the Character Witness Was Proper. . 
VI. Denial of a Continuance To Obtain A Court Reporter Did 
Not Constitute Error or Prejudice Appellant 


VII. The Instructions Were Adequate 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,665 
Kenneto B. Larkin, APPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The complaining witness, Patrick A. Manili,’ at the 
time of the alleged crime was fourteen years old and living 
at the National Training School for Boys. He testified 
that on September 22, 1956, while on a weekend leave 
from the School to visit his parents, he was thumbing a 
ride to the Coral movie theater at about 2:30 p.m. when 
a man later identified as (appellant) Kenneth Larkin 
picked him up. On the way he remembered discussing 
the auto radio which was partially hanging from its mount 
on the dash board. 


1The entire testimony of the complaining witness is contained 
in a ‘Statement of Proceedings” contained in pages 7 through 9 
of the Joint Appendix. 
(1) 
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After the movie Manili began to thumb a ride in the 
direction of his home. A car stopped and he got in, and 
then he recognized the driver as the same man who had 
given him a lift to the theater. When the car made a turn 
from the direction of his home he asked to get out. The 
driver did not slow down and said ‘‘Get out and see what 
happens’’. 

The car pulled up in front of a residence; and when 
Manili began to get out, the driver grabbed him by the seat 
of the pants and escorted him into the house. Appellant 
locked the door, and took him into the living room. There 
was another man, partially dressed, who was about to take 
a shower; and appellant said ‘‘That is Vince and he is 
harmless.’? Appellant allowed him to call home; he was so 
afraid that he just said to his mother that he was at a girl’s 
house. Mother told him to hurry home, and appellant 
stated he could go in a few minutes. Appellant got two 
cans of beer, drank one and gave Manili the other and in- 
sisted that he take several swallows. While sitting in the 
living room, appellant came over and unzipped Manili’s 
pants, exposed Manili’s privates, and began to play with 
them. Appellant asked him to go into the bedroom but he 
said no. Then Manili became afraid and went into the 
bedroom where appellant committed an immoral act on him. 
Manili began to cry and then appellant allowed him to zip 
his pants back up. 

When Manili again said that he wanted to go home, ap- 
pellant said that he would drive and accompanied him to 
the car. On the way Manili saw a friend and asked to get 
out; appellant said no but stopped and allowed the friend 
to get in the car. Before getting to Manili’s home, appel- 
lant let both boys out. Manili immediately went behind the 
ear and got the license number and ran home and told his 
father what had happened. They went forthwith to number 
five police station and reported what had occurred. Manili 
did not know appellant’s name, but did give a description 
of him and also told the police about the broken car radio 
and the auto license number. He was told to be at police 
headquarters, sex squad office, early the next morning. 
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On Monday, September 24, 1956, Sgt. Weaver of the sex 
squad was assigned to investigate the complaint made the 
night before by Patrick Manili (J.A. 11, 36). The boy’s 
story was reduced to a written statement (J.A. 11; See also 
J.A. 37). During the ensuing week the name of Kenneth 
Larkin was found in the traffic records corresponding to 
the license number, however, repeated calls to the address 
listed finally revealed that Larkin had moved. When the 
officer arrived at a new address, secured from traffic 
records, a car meeting the description given by Manili was 
parked in front (J.A. 11-12; 37-38). When questioned that 
evening, appellant denied picking up a boy hitch-hiking on 
September 23, but he did state that he had recently pur- 
chased the car in question from another young man (J.A. 
12, 38). Officer Weaver asked appellant to come to head- 
quarters the next morning (J.A. 12, 38). 

Appellant arrived sometime after 10:00 a.m., was told to 
wait until the other arrived (J.A. 12). There were no 
questions asked of him prior to the confrontation which 
began at 10:55 a.m. (J.A. 39). Following positive identi- 
fication by Manili, appellant stated that he had never seen 
the boy before (J.A. 13, 20, 39, 54). The complainant was 
then instructed to repeat his story, and after its completion 
appellant again denied knowing him (J.A. 20, 54). At this 
point, Officer Weaver informed appellant regarding the 
boy’s description of the car and how it conformed with the 
results of the officer’s investigation (J.A. 13, 40, 54). At 
this point, appellant admitted knowing the boy (J.A. 13, 
20, 40, 54). An oral statement was then made by Larkin 
which substantially corroborated the boy’s story with the 
exception that he denied oral sodomy (J.A. 41). Instead, 
he stated that the boy had agreeably accompanied him into 
the bedroom of one Gerald Vincent’s home where they 
(Larkin and the boy) each played with the other’s private 
organs (J.A.41). At the conclusion of this oral admission, 
appellant was placed under arrest at approximately 11:00 
a.m. (J.A. 13; See also J.A. 21). 

After being advised that any statement could be used 
for or against him in court (J.A. 22, 41, 55), appellant 
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voluntarily reduced his version of the story to writing 
(same substance as oral) between 11:55 a.m. and 12:40 p.m. 
(J.A. 14, 42).2 A second officer typed the admissions (J.A. 
41-42), and the entire procedure was observed by a social 
worker, one Peter Evans, who had accompanied the com- 
plainant (J.A. 22, 54-55). There was no further interroga- 
tion subsequent to 12:40 p.m. (J.A. 14, 31, 42), and appel- 
lant was arraigned prior to 2:30 p.m. that same day 
(J.A. 32). 

Appellant took the stand in his behalf and attacked the 
confessions on the ground that he was, in effect, intimidated 
and that his statements were involuntary (J.A. 27-28, 
74-75). During the course of his testimony, he admitted 
seeing young Manili on Sunday, September 23rd (J.A. 
65-66). Appellant further testified, that he did go to the 
apartment of Mr. Vincent with the boy, and drank a beer 
with him (J.A. 66-67). He denied ever threatening Manili, 
or touching him in any way (J.-A. 69, 26). Appellant ad- 
mitted signing the incriminatory statement, but testified 
that he had done so in order to be allowed to leave police 
headquarters (J.A. 28, 76).° 

On appeal, the Municipal Court of Appeals affirmed ap- 
pellant’s conviction. Larkin v. United States, D.C. Mun. 
App., 144 A.2d 100 (1958). This appeal followed. 


STATUTES INVOLVED 


Title 22, District of Columbia Code (1951 Ed.), Section 504, 
provides: 


“« Assault or threatened assault in a menacing man- 
ner.—Whoever unlawfully assaults, or threatens 
another in a menacing manner, shall be fined not more 


2 See Government’s Exhibit No. 1 (J-A. 104-106). 

3 Among those persons called to testify on behalf of appellant 
were two character witnesses. On cross-examination, each denied 
that they had heard that appellant had been undesirably dis- 
charged from the Department of the Army in 1954 on charges of 
indecent assault and attempted sodomy (J.A. 90; 91). 
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than five hundred dollars or be imprisoned not more 
then twelve months, or both.”’ 


Title 11, District of Columbia Code (1951 Ed., Supp. VI), 
Section 929, provides in pertinent part: 


‘“(a) The court shall maintain records of all cases 
brought before the court. Such records shall be with- 
held from indiscriminate public inspection but shall be 
open to inspection only by respondents, their parents 
or guardians and their duly authorized attorneys, and 
by any institution or agency to which a child may have 
been committed pursuant to section 11-915. Such 
records may, pursuant to rule of court or special order 
of the court, be inspected by other interested persons, 
institutions and agencies. As used in this subsection, 
the word “‘records’’ includes notices filed with the court 
by arresting officers pursuant to section 11-912, the 
court docket and entries therein, the petitions, com- 
plaints, informations, motions and other papers filed 
in any case, transcripts of testimony taken in any case 
tried by the court and findings, verdicts, judgments, 
orders and decrees, and other writings filed in proceed- 
ings before the court, other than social records. 

(b) The records made by officers of the court pursu- 
ant to sections 11-908 and 11-924, referred to in this 
section as social records, shall be withheld from indis- 
criminate public inspection, except that such records 
or parts thereof shall be made available by rule of 
court or special order of court to such persons, govern- 
mental and private agencies, and institutions as have 
a legitimate interest in the protection, welfare, treat- 
ment, and rehabilitation of the child, and to any court 
before which any such child may appear. The judge 
may also provide by rule or special order that any such 
person or agency may make or receive copies of such 
records or parts thereof. No person, agency, or insti- 
tution which has received records or information under 
this section may publish or use them for any purpose 
other than that for which they were received. 
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(c) It shall be unlawful, except for purposes for 
which records, parts thereof, or information therefrom 
have been released pursuant to section 11-929 or except 
‘for purposes thereafter permitted by special order of 
court, and in accordance with any applicable rules of 
' eourt, for any person or persons to disclose, receive, or 
make use of, or authorize, knowingly permit, partici- 
pate in, or acquiesce in the use of any information con- 
cerning any juvenile before the court, directly or in- 
directly derived from the records, papers, files, or 
communications of the court, or acquired in the course 
of the performance of official duties.’’ 


Title 11, District of Columbia Code (1951 Ed.), Section 906 
provides : 


‘¢(b) When used in this chapter— 

(1) The words ‘‘the court’’ means the juvenile court 
of the District of Columbia; 

(2) The word ‘‘judge’’ means the judge of the 
juvenile court.’ 


Title 11, District of Columbia Code (1951 Ed.), Section 
915, provides in pertinent part: 


. * * * * 


‘‘No ajudication upon the status of any child in the 
jurisdiction of the court shall operate to impose any 
of the civil disabilities ordinarily imposed by convic- 
tion, nor shall any child be deemed a criminal by reason 
of such adjudication, nor shall such adjudication be 
deemed a conviction of a crime, nor shall any child be 
charged with or convicted of a crime in any court, 
except as provided in section 11-914. The disposition 
of a child or any evidence given in the court shall 
not be admissible as evidence against the child in any 
ease or proceeding in any other court, nor shall such 
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disposition, or evidence or adjudication operate to 
disqualify a child in any future civil-service exami- 
nation, appointment, or application for public service 
under either the Government of the United States or 
of the District of Columbia.”’ 


SUMMARY OF ARGUMENT 


Appellant voluntarily, made damaging oral admissions 
after being identified by the young complaining witness 
and after hearing the complainant’s story plus that of a 
police officer who had investigated the matter. After 
being warned that any statement given might be used 
against him in court, he then, voluntarily, had his oral 
statement reduced to writing. All of this occurred within 
a period of only two and three quarter hours. Under the 
circumstances, both the oral admissions and written con- 
fession were admissible in evidence. 

Appellant alleged that a record of similar accusations 
would be found in the complainant’s juvenile file, and re- 
quested a subpoena for such file. The subpoena was 
properly denied because the matter sought was barred by 
the statute; because appellant failed to produce any evi- 
dence whatsoever to support his allegation; and because 
such records were, in any case, inadmissible as pure 
hearsay. 

The record discloses that appellant was given an oppor- 
tunity to substantially cross-examine Government wit- 
nesses. The trial court, therefore, had discretion to limit 
further examination on collateral matters. 

The record further discloses a fair and impartial attitude 
on the part of the trial court under all the circumstances 
of a hard fought case. 

The use of an F.B.I. report to impeach appellant’s 
character witnesses was proper. 

The refusal of the trial court to grant a continuance to 
obtain a reporter was proper in light of the fact that the 
court attempted to secure a reporter but none was available 
due to the limited staff, and because the portion of the 
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record not transcribed is contained in a ‘‘Statement of 
Proceedings’? drawn up by the appellant’s counsel. 
The instructions to the jury were both fair and adequate. 


ARGUMENT 
I 


Appellant’s Voluntary Oral Admissions and Written Confes- 
sion Were Properly Admitted Into Evidence 


Testimony on behalf of the Government disclosed, that 
appellant arrived at police headquarters sometime after 
10:00 a.m. (J.A. 12), but that not questions were directed 
to him until 10:55 a.m. (J.A. 39). In this respect, the 
instant ease resembles the facts in Metoyer v. United 
States, —— U.S. App. D.C. ——, 250 F.2d 30, 31, where 
the appellant was ‘‘picked up by police ... at 12:00 
noon... and held without any questioning for one 
hour... .’? The instant record also shows that appellant 
was confronted with his young accused who positively iden- 
tified appellant (J.A. 13, 39) as his attacker. Appellant 
denied ever seeing the boy before (J.A. 13, 20, 39, 54). 
A second denial by appellant took place immediately fol- 
lowing the boy’s recounting of the events relating to the 
offense (J.A. 20, 54). But on being informed by the police 
officer of the boy’s accurate description of appellant’s 
automobile, and how it conformed with what the officer had 
seen in and about car, appellant admitted knowing young 
Manili (J.A. 13, 20, 40,54). He then made the oral statement 
which substantially corroborated that of the boy, except 
for appellant’s denial of any act of oral sodomy (J.A. 41). 
The time at the close of the oral statement was approxi- 
mately 11:00 a.m., and appellant was placed under arrest. 

The police procedure that had been followed up to this 
point, was nothing less than fair play on their part to allow 
appellant an opportunity to be confronted with the com- 
plainant and his story. The charge was serious, and com- 
mendable caution was exercised by Officer Weaver in 
withholding his power of arrest until he could see appel- 








lant’s reaction to the boy, and form some more. positive 
conclusion as to the validity of young Manili’s accusation. 
Clearly this ‘‘checking procedure’’ was proper. As was 
stated by this Court in Milton Mallory v. United States, 
— USS. App. D.C. ——, 259 F.2d 796 (1958) : 


‘<The only way we see to find unnecessary delay in 
this case would be to hold... (2) that the child’s 
story should not have been checked. . . . Even then, 
such a holding would have to be made in the face of 
the facts (a) that no prolonged questioning took place 
at any time and (b) that Mallory was warned before 
he signed a statement.’’ 


In the instant case, as in Milton Mallory, supra, the 
record discloses no prolonged questioning of appellant. 
Rather, it was the identification by the boy, his statement 
of the events of the crime, and the police officer’s remark 
concerning appellant’s automobile that produced the 
damaging admission of oral confession. 

Following his oral statement, appellant then voluntarily 
reduced his version of the story to writing between 11:55 
a.m. and 12:40 p.m. (J.A. 14, 42). As in the Milton Mallory 
case, appellant was first advised that the statement could 
be used for or against him in court (J.A. 22, 41, 55). This 
procedure was in conformity with that given this Court’s 
approval in Metoyer v. United States, supra, where the 
Court stated: (at pages 31 and 32): 


‘Within 20 or 25 minutes after the first voluntary 
statement, preparation of a written statement was 
commenced and at approximately 2:15 p.m. Metoyer 
signed the statement which was prefaced with a recital 
that it could be used against him. 


The record makes plain that the oral confession 
began at about 1:00 o’clock—almost the moment he 
was confronted by the Washington police, and con- 
cluded at about 1:20. The stenographer was called and 
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‘the period from 1:20 to 2:15 p.m. was consumed in the 
‘usual steps of taking down the confession, typing it, 
‘checking it, and signing it. Every minute from 1:00 to 
2:15 is thus accounted for by careful, painstaking, 
scrupulously proper police work.’’ 


There was no further interrogation subsequent to 12:40 
pm. (J.A. 14, 31, 42), and appellant was arraigned prior 
to 2:30 p.m. that same day (J.A. 32). Thus, the arraign- 
ment was without delay, and in any case, delay in arraign- 
ment after a confession is immaterial, and has no retro- 
active effect on the confession’s validity. United States v. 
Mitchell, 322 U.S. 65, 88 L.Ed. 1140, 64 S.Ct. 896, (1944). 
From all of the foregoing, it is clear that both the oral 
admissioins and written confession were properly admit- 
ted into evidence. 


II 


A Requested Subpoena for Complainant's Juvenile Court 
Records Was Properly Denied 


A. The Matter Sought by Subpoena was Barred by Title 11 
| §§ 915 and 929 of the D.C. Code 


A request was made by appellant, during trial, for a 
subpoena to issue to the Juvenile Court, for the production 
of the files and records of the young complaining witness. 
One purpose of this request was to use these files as a 
‘‘eriminal record’? for impeachment purposes (J.A. 33). 
An adjudication of the Juvenile Court, however, is not 
deemed a criminal conviction. Shioutakon v. District of 
Columbia, 98 U.S. App. D.C. 371, 236 F.2d 666, 669, (1956) ; 
Thomas v. United States, 74 App. D.C. 167, 169-170, 121 
F.2d 905 (1941). See also, D. C. Code, Title 11 $915 
(1951). And as stated in the Thomas case, supra (at 
pages 170-171): 


‘Tt would be a serious breach of public faith, there- 
fore, to permit these informal and presumably benefi- 
cent procedures to become the basis for criminal 
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records, which could be used to harrass a person 
throughout his life.’’ 


The ruling of the trial court, denying the subpoena for 
the aforestated reason was, therefore, correct. 

Still a second purpose was made known for the requested 
subpoena (J.A. 34). ‘‘To review all complainant’s records 
and others in the case of Kenneth B. Larkin charged with 
a sex offense October 1956.’’ (Kmphasis supplied.) A 
broader request for inspection could hardly have been 
made. It is plain from the very wording of section 929 of 
title 11, that any release of records to ‘‘persons’’, concern- 
ing an adjudication of a juvenile, and in particular, release 
of entries contained in his ‘‘social records’’, (see subsec- 
tion (b)), can only be made to those ‘‘as have a legitimate 
interest in the protection, welfare, treatment, and rehabili- 
tation of the child.’? Appellant does not meet this quali- 
fication. In addition, the very sweep of the generalized 
request for inspection is proscribed by the same section 
of the statute: 


‘‘(a) Such records (of adjudications) shall be witheld 
from indiscriminate public inspection . . . 

‘“(b) . . . social records shall be withheld from indis- 
criminate public inspection’? (Emphasis sup- 
plied. ) 


The width of the request ‘‘[t]o review all complaint’s 
records’’ falls clearly within the term ‘‘indiscriminate 
public inspection’’, and the trial court properly denied 
issuance of a subpoena which the Juvenile Court would 
have had to reject in order to comply with the terms of 
its governing statute. 


B. The Second Purpose Evidenced An Intended ‘‘ Fishing 
Expedition’’ 


In the case of United States v. Kinzer, D.C.D.C., 98 F. 
Supp. 6 (1951), the court held (at page 9): 


‘¢Wven where the defendant is not proceeding in forma 
pauperis, the court may refuse to permit the issuance 
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of subpoenas which it appears may be an abuse of 
process, wntil it has been informed what testimony may 
‘be expected of the prospective witnesses. May v. 
United States, 84 U.S. App. D.C. 933, 249, 175 F.2d 
994, 1010.”? (Emphasis supplied.) 


The ruling as to the specificity required in requests for 
the issuance of subpoenas for witnesses is equally applica- 
ple to requests for documents. In the instant case, fol- 
lowing denial of the request for all complainant’s records, 
the trial court informed appellant’s counsel that it would 
issue a subpoena and obtain what counsel requested, if 
counsel would be more specific in his requests (J.A. 34). 
In effect, the court was asking for a showing of what infor- 
mation could be expected to be found in the Juvenile Court 
record which would tend to impeach the young complainant, 
if the subpoena was issued. Counsel answered by saying 
(J.A. 34): ‘‘Well I can’t tell you. Those statements are 
not made available to the public. How can I tell you.”’ 
But on appeal to the Municipal Court of Appeals, counsel 
apparently became slightly more specific (Larkin v. United 
States, supra at page 104): : 


‘‘Wor the first time appellant contends in his brief, 
that the record would show that the complainant had 
made similar accusations against other persons. If 
he had any basis for this claim he should have made it 
known to the trial court. It is now too late to make 
such a claim in this court.”’ 


One thing remains certain. Even if the defense, at trial, 
can be said to have informed the court that the complain- 
ant’s juvenile records would reflect similar accusations 
against others, that so called information would have had to 
come from some source or sources to reach the ears of the 
defense. Clearly it did not come from something known 
to be in the records, for counsel told the court that he could 
not specify what would be found therein (J.A. 34). If, 
therefore, the defense had information outside of such 
records that other accusations had been made it was a sim- 
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ple matter of relating to the court precisely what this 
information consisted of, from whom it had been received, 
when it had been received, and why it might be expected to 
be found in the complainant’s juvenile records. Yet the 
record here fails to disclose any such proffer. 

Assuming, therefore, that such information could have 
been subpoenaed if the test of specificity had been met, 
appellant’s total failure to meet such test clearly reflects 
the propriety of the trial court’s denial of the subpoena. 
As was stated by this Court in Arnstein v. United States, 
54 App. D.C. 199, 296 F. 946, 950 (1924), cert. denied, 264 
U.S. 595, 68 L.Ed. 867, 44 S.Ct. 454 (1924) : 


“It is true that they said they desired the statements 
for the purpose of using them to contradict what he had 
said; but they did not say that they would contradict 
him or that they expected to contradict him by them. 
They were simply bent upon a tour of investigation 
in the hope they would find something which would 
aid them.”’ 


C. The Matter Allegedly Contained In the Records Was 
Inadmissible as Hearsay 


Assuming, arguendo, that a specific showing had been 
made, and assuming further that the matter sought was in 
fact obtainable under title 11, section 929, the matter al- 
legedly contained in the records was inadmissible as hear- 
say. If any of this information as to prior accusations was 
contained in the juvenile file of the boy-complainant, then 
such matter would undoubtedly have been relegated to that 
portion of that file known as “‘social records’’, since not 
sworn testimony as part of an adjudication. Such infor- 
mation then could only have been written therein by some- 
one other than the boy himself. Indeed, it is more than 
likely that the source of such information would have 
been a person or persons other than the young complaining 
witness. 

Thus, to permit cross-examination of the complainant 
based upon such matter would be to allow ‘‘impeachment”’ 
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based upon what some one (the source) said that another 
(the juvenile) said and what someone (writing the infor- 
mation for the social record) thought someone (the source) 
told him what the other person (the juvenile) said con- 
cerning what another did to him. Such ‘‘evidence’’ 1s 
clearly inadmissible.‘ 


Til 


There Was No Abuse of the Power to Restrict Cross-Examina- 
? tion for Impeachment Purposes 


Appellant, in his brief (Br. 11), contends that cross- 
examination was unduly restricted at two points in the 
trial. The first concerns defense counsel eross-examination 
of officer Weaver. Appellant’s brief reveals the following 
colloquy (Br. 11): 


| Mr. Laughlin: Now as a matter of fact, officer, 10 
years is the penalty for the Miller Act. 
Mr. Warner: If your Honor please, that is discre- 
tionary with any court. 
The Court: Objection sustained. 


It is made to appear, therefore, that cross-examination 
on this point was cut off. Yet the record clearly reveals 
that the defense received its answer (R. 102) : 


Mr. Laughlin: Isn’t the maximum penalty—I realize 
it is discretionary for the Miller Act—ten years? 
Mr. Warner: Again, your Honor, I object. 


'4 Appellant, at page 9 of his brief cites Wigmore on Evidence for 
the proposition that when “the complainant is a young girl, her 
credibility may be affected by her unchaste tendencies”, and there- 
fore inquiry into the matter should be allowed. But this Court 
decided such proposition to the contrary in Sacks v. United States, 
41 App. D.C. 34, 35, (1913): 


“Jt, is assigned as error that the court refused to allow counsel 
for defendant to introduce evidence to establish the immoral 
and unchaste conduct and character of the prosecuting witness 
(a girl of twelve). This evidence was offered for the purpose 
of affecting her credibility. Jt was inadmissible. (Emphasis 
supplied.) 
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But before the court could rule on the objection, the 
Government witness gave answer (R. 102) : 


Officer Weaver: I would have to look into that. (Kim- 
phasis supplied.) 


Thus, the police officer responded to the question by say- 
ing, in effect, that he did not know the penalty. The allega- 
tion of limitation, therefore, is without merit.~ 

A second contention of undue restriction on cross- 
examination is also made (Br. 11-12). It is alleged that the 
trial court improperly limited ecross-examination of the 
social worker, Peter Evans, in failing to allow the defense 
to show bias and prejudice on his part. 

As was stated by this Court in Lindsey v. United States, 
77 US. App. D.C. 1, 133 F. 2d 368 (1942); at page 2: 


“Tt is often stated that the control of cross-examina- 
tion is within the discretion of the trial judge, but it 
is only after a party has had an opportunity sub- 
stantially to exercise the right of cross-examination 
that discretion becomes operative. 


* * * * a) 


‘¢ the distinction between limitation of cross- 
examination in such respects and denial of the right 
of dross-examination is clear and well established. 
The distinction is well put in Heard v. United States, 
8 Cir. 1919, 255 F. 829... : 


‘. . A full cross-examination of a witness upon the 
subjects of his examination in chief is the absolute 
right, not the mere privilege, of the party against 
whom he is called, and a denial of this right is a 
prejudicial and fatal error. It is only after the 
right has been substantially and fairly exercised 
that the allowance of cross-examination becomes 
discretionary.’ ”’ 


The fact that appellant had adequate opportunity to 
cross-examine the witness is well exampled by the length 
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of 'such examination as disclosed by the record (R. 144-173). 
He was in no way hampered in his examination of the 
witness as to his testimony in chief, which in turn concerned 
matters in which officer Weaver’s testimony was virtually 
corroborating. Having ‘‘had an opportunity substantially 
to exercise the right of cross-examination’’, the discretion 
of further examination was within the discretion of the 
trial court. Lindsey v. United States, supra, at page 2 
of the opinion. And this was particularly true when the 
limitation complained of dealt with cross-examination 
‘designed for impeachment of general credibility rather 
than for development of a contradiction upon a point in 
issue’’. Collazo v. United States, 90 U.S. App. D.C. 241, 
252, 196 F. 2d 573 (1952), cert. denied, 343 U.S. 968, 96 L.Ed. 
1364, 72 S.Ct. 1065 (1952). Appellant was not, therefore, 
prejudiced.° 


IV 
The Course and Conduct of the Trial Were Fair to Appellant 


and Grounds for a Mis-Trial Were Nonexistent 


‘The evidence of guilt evolved before the trial court was 
strong, corroborated, and confessed. A vigorous and able 
defense was needed and was given. Some disagreement was 


5 During the course of the trial, a Mr. Hall, supervisor of the 
court reporting staff of the Municipal Court (R. 251), took the 
stand as witness for the defense. Mr. Hall had been reporter at the 
previous trial of appellant in February, 1957. (R. 251) Defense 
counsel asked the witness if during that proceeding, J udge Kronheim 
stated that he did not believe the testimony of Peter Evans (R. 
252). After considerable colloquy between counsel, the court, and 
the prosecuting attorney, defense counsel stated (R. 254): 


Mr. Laughlin: You may answer. 

Mr. Hall: I do. 

Mr. Laughlin: And did Judge Kronheim make that statement? 
Mr. Hall: He did. 


Tf anything was calculated to prejudice the jury against the wit- 
ness, this line of inquiry was so calculated, and even though the 
court later instructed the jury to disregard such testimony (J.A. 
101), the damaging answer had found its way into the jurors’ minds. 
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inevitable. The persistence of counsel for the defense in 
adducing immaterial and irrelevant evidence naturally 
elicited a number of rulings adverse to appellant. How- 
ever, this contributes nothing to an assertion of hostility 
and bias. Likewise, during a three day trial a judge cannot 
help but intonate his voice and bear facial expressions. 
The record reflects no departure by the court from that of 
a disinterested and cbjective participant as to the guilt 
of the accused. However, to vitiate any improper signif- 
icance which may have been engendered, this instruction 
was given to the jury: 


‘‘You are further instructed that the Court has 
no opinion in this case as to the guilt or innocence 
of the defendant, and if by any action of the Court 
or by any words of the Court in exchange with counsel 
you have formed an opinion that the Court does have 
an opinion in this case, you should disregard that 
and decide the ease solely on the evidence and testi- 
mony.’”’ (J.A. 100-101). 


Appellant also alludes to an alleged conversation with 
the court (Br. 6-7), but the record totally fails to disclose 
such exchange. As was stated by the Municipal Court of 
Appeals concerning this matter, Larkin v. United States, 
supra, at page 104: 


‘‘Appellant points to an alleged exchange between 
his counsel and the court which is not contained in 
the record. The judge denied that the conversation 
ever occurred. Appellant’s counsel has filed an affi- 
davit setting forth his version of the facts, but 
obviously we are in no position to determine whether 
the incident did or did not take place.”’ 


When the record is reviewed as a whole, therefore, it is 
clear that the rights of the petitioner were protected by 
a fair and impartial trial. See Billect v. Umited States, 
87 U.S. App. D.C. 274, 184 F. 2d 394 (1950). 
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V 
Cross-examination of the Character Witness Was Proper 


Appellant attempted to show his general reputation 
through the testimony of two character witnesses (J.A. 
52, 61). This opened the door for the prosecution to test 
their general knowledge by cross-examination using the 
technique prescribed by the courts of asking ‘chave you 
heard’’. The questions can be phrased in language of 
‘‘pnarticular and specific charges, or rumors, against an 
accused, of acts inconsistent with the trait of character 
about which the witness has testified.’? Josey v. United 
States, 77 U.S. App. D.C. 321, 323, 135 F. 2d 809 (1943). 
See also Michelson v. United States, 335 U.S. 469, 69 
S.Ct. 213, 93 L.Ed. 168 (1948). This exact procedure was 
followed by the prosecutor in the cross-examination of 
the character witnesses using a report from the Federal 
Bureau of Investigation which was not independently in- 
troduced into evidence (J.A. 87, 91). As was stated by 
the Supreme Court in the Michelson case, supra at pages 
477-478: 


‘sWhen a defendant elects to initiate a character 
inquiry, another anomalous rule comes into play. Not 
only is he permitted to call witnesses to testify from 
hearsay, but indeed such a witness is not allowed to 
base his testimony on anything but hearsay. 


The price a defendant must pay for attempting to 
prove his good name ts to throw open the entire subject 
which the law had kept closed for his benefit and to 
make himself vulnerable where the law otherwise 
shields him.’’ (Emphasis supplied). 


And compare Cormier v. United States, D.C. Mun. App., 
137 A2d 212, 215-216, petition for allowance of appeal 
denied by this Court on April 10, 1958. From the forgoing 
it is clear that the method of examination was proper. 
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VI 


Denial of a Continuance to Obtain a Court Reporter Did Not 
Constitute Error or Prejudice Appellant 


Appellant now contends that error was committed in the 
denial by the trial court of his request for a continuance 
to obtain the services of a reporter.* This contention is 
without merit. 

In Easter v. Kass-Berger, Inc., D.C. Mun. App., 121 
A.2d 868 (1956), a similiar allegation was presented. In 
rejecting the argument the court stated (at pages 869- 
870) : 


‘‘Plaintiff . . . says the trial judge improperly com- 
pelled him to go to trial without an official court 
reporter to record the proceeding. Municipal Court 
Rule 82(b) leaves this matter, with certain qualifica- 
tions and limitations, to the determination of the 
trial judge, and one of the things he is allowed to 
consider is the availability of an official reporter. 
(The Municipal Court is handicapped by the fact that 
only four reporters have been provided to serve a 
thirteen-judge court.) Plaintiff makes no charge that 
the trial judge refused to check on the availability of 
a reporter but only that it was error to proceed 
though none was available. We think no abuse of dis- 
cretion has been shown. Moreover it must be men- 
tioned that plaintiff was free to hire a private reporter 
or, if that was impractical, to prepare a narrative 
statement of proceedings and evidence covering the 
testimony omitted from the stenographic transcript.”’ 
(Emphasis supplied.) 


In the instant case, the record discloses that the trial 
court did check on the availability of a court reporter but 
none was available (J.A.7). In addition, the case was being 
tried for the second time (J.A. 3-4), and appellant was 


6 The point was not raised before the Municipal Court of Appeals 
and should, therefore, be disregarded. 
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represented by counsel whose long experience must have 
made him aware that there existed a shortage of official 
reporters. Steps could have been taken to have @ private 
reporter standing by- Indeed, @ majority of the trial is 
transcribed by such a private reporter who appeared at 
1:30 p.m. on the trial date. Finally, in the instant case 
there 7s 2 “Statement of Proceedings” which encompasses 
the testimony of the complainant (J.A. 7)- And it is no 
jess clear, that such statement was drawn up by counsel 

himself, and merely agreed to by the 
prosecution an the court. Under these cir- 
cumstances, and euage in Easter 
vy. Kass-Berge', Inc., supra, continuance did 
not constitute error or prejudice appellant. 


vil 
The Instructions Were Adequate 


Impropriety is alleged in the denial of several instruc- 
tions. | However, when the charge is considered as whole, 


it is clear that each of the requests was fully covered in 
a manner most fair to the petitioner. Since the admissions 
served as the strongest evidence, it is significant that the 
instruction on these statements went to the extreme in 


protecting petitioner’s rights. For example: 


‘¢You are instructed that there has been certain testi- 
mony in this case that the defendant signed the state- 
ment to extricate himself from police eustody. If you 
believe that testimony after considering all the testi- 
itnesses pertaining to the execution 
then the statement was not 
defendant. You 
d that if you a reasonable 
u should give 
| doubt to the uld acquit him. 
‘You are fu 
sider the confession as evi 
pe satisfied beyond a reasonabl 
voluntary act on the part of the 
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a voluntary act on the part of the defendant you will 
have to acquit him, and if you have a reasonable 
doubt about this you should give the benefit of that 
doubt to the defendant and acquit him.’’ (J.A. 100). 
(Emphasis supplied). 


The assignment of error in regard to the inadequacy of 
the instructions, is plainly without merit.’ 


CONCLUSION 


Wuenrerore, it is respectfully submitted that the judg- 
ment of the Municipal Court of Appeals be affirmed. 


Ourver GascH, 
Umted States Attorney. 


Cart W. BELCHER, 
Water J. Bonner, 


Assistant United States Attorneys. 


7 Appellant further contends that the trial court should have 
instructed the jury on the question of corroboration (J.A. 104). 
Corroboration is necessary as a matter of proof in cases of this 
sort. Guarro v. United States, 99 U.S. App. D.C. 97, 237 F.2d 578 
(1956), where this Court said that the standards set forth in Kelly v. 
United States, 90 U.S. App. D.C. 125, 194 F.2d 150 (1952) were 
appealed. And in the Kelly case, at pages 129-130, this Court 
pointed out that trial courts require corrobroation “of the circum- 
stances surrounding the parties at the time, such as presence at the 
alleged time and place and similar provable circumstances.” The 
conviction in Kelly was then set aside “for lack of the requisite 
proof to convict.” (See p. 130). See also Howard v. United States, 
D.C. Mun. App., 132 A.2d 150, 151, (1957). Thus, if the requisite 
corroboration is lacking, a case such as the instant one could not go 
to the jury. The question of corroboration, therefore, is one for 
the trial court alone. And, in the instant case the record discloses 
adequate corroboration. 


$F U. S. GOVERNMENT PRINTING OFFICE: 1959 sooses 1240 
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represented by counsel whose long experience must have 
made him aware that there existed a shortage of official 
reporters. Steps could have been taken to have a private 
reporter standing by. Indeed, a majority of the trial is 
transcribed by such a private reporter who appeared at 
1:30 p.m. on the trial date. Finally, in the instant case 
there is a ‘‘Statement of Proceedings’’ which encompasses 
the testimony of the complainant (J.A. 7 ). And it is no 
less clear, that such statement was drawn up by counsel 
for the defense himself, and merely agreed to by the 
prosecution and approved by the court. Under these cir- 
cumstances, and in light of the court’s language in Easter 
v. Kass-Berger, Inc., supra, the refused continuance did 
not constitute error or prejudice appellant. 


Vil 
The Instructions Were Adequate 


Impropriety is alleged in the denial of several instruc- 
tions. However, when the charge is considered as a whole, 
it is clear that each of the requests was fully covered in 


a manner most fair to the petitioner. Since the admissions 
served as the strongest evidence, it is significant that the 
instruction on these statements went to the extreme in 
protecting petitioner’s rights. For example: 


‘“You are instructed that there has been certain testi- 
mony in this case that the defendant signed the state- 
ment to extricate himself from police custody. If you 
pelieve that testimony after considering all the testi- 
mony of all the witnesses pertaining to the execution 
of this statement, then the statement was not 
voluntary and you should acquit the defendant. You 
are further instructed that if you have a reasonable 
doubt as to this then you should give the benefit of that 
doubt to the defendant and should acquit him. 

‘¢You are further instructed that before you can con- 
sider the confession as evidence in the case you must 
be satisfied beyond a reasonable doubt that it was a 
voluntary act on the part of the defendant. If it is not 





21 


a voluntary act on the part of the defendant you will 
have to acquit him, and if you have a reasonable 
doubt about this you should give the benefit of that 
doubt to the defendant and acquit him.’’ (J.A. 100). 
(Emphasis supplied). 


The assignment of error in regard to the inadequacy of 
the instructions, is plainly without merit.’ 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the Municipal Court of Appeals be affirmed. 


Ouiver Gascu, 
United States Attorney. 


CarL W. BELCHER, 
Water J. Bonner, 


Assistant United States Attorneys. 


7 Appellant further contends that the trial court should have 
instructed the jury on the question of corroboration (J.A. 104). 
Corroboration is necessary as a matter of proof in cases of this 
sort. Guarro v. United States, 99 U.S. App. D.C. 97, 237 F.2d 578 
(1956), where this Court said that the standards set forth in Kelly v. 
United States, 90 U.S. App. D.C. 125, 194 F.2d 150 (1952) were 
appealed. And in the Kelly case, at pages 129-130, this Court 
pointed out that trial courts require corrobroation “of the circum- 
stances surrounding the parties at the time, such as presence at the 
alleged time and place and similar provable circumstances.” The 
conviction in Kelly was then set aside “for lack of the requisite 
proof to convict.” (See p. 130). See also Howard v. United States, 
D.C. Mun. App., 132 A.2d 150, 151, (1957). Thus, if the requisite 
corroboration is lacking, a case such as the instant one could not go 
to the jury. The question of corroboration, therefore, is one for 
the trial court alone. And, in the instant case the record discloses 
adequate corroboration. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 665 


KENNETH B. LARKIN, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


In this case appellant is of the view that a reply brief should be filed to 
cover a few of the points involved. When the Court entered its order allowing 


the appeal in this cause the order contained the following: 


"Counsel are requested to give special attention to the 
attempted impeachment of the complaining witness (a) through 
cross-examination (b) through production of the Juvenile Court 
Record of the complaining witness." 


In order to carry out the directive of the Court we have done considerable 
research on this matter. The question is a little more troublesome than we had 





originally anticipated. It is generally recognized that Juvenile Court Records are 

confidential and not subject to disclosure in court. However this generally arises 

when an attempt is made to bring about a conviction of a juvenile. We believe 

what we have collected herein will be of help tothe Court. | 
I. As to the impeachment of the complaining witness through cross-examina- 

tion, we believe Mintz v. Premier Cab Association, 75 U.S. App. D. C. 389; 

127 F. 2d 744, is controlling here. In the trial court, appellant was asked 
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whether or not she had been in a similar accident in a Diamond Cab and made 
claims for injuries about two years before and also whether or not she had 
fallen in a beauty parlor and had made claim for injuries. The court said this: 


‘A jury may discount or disregard testimony which runs 
counter to normal experience. To show that it runs counter to 
normal experience tends to contradict it. In general, ‘it is proper 
to permit upon cross-examination the bringing out of anything tend- 
ing to contradict, modify, or explain the testimony given by a 
witness on his direct examination* * *' " 


And the court said further: 


"The fact that a witness has told several stories involving 
similar fortuitous events tends, therefore, to create a conflict 
between his testimony and normal experience. * * * One who 
accuses a man of robbing him while he was drunk may be asked 
whether he has made the same charge against other men." 


As to the impeachment by Juvenile Court Records, we believe what we have 
already said in the Brief from Wigmore (Page 6 of the Brief) is persuasive. In 


addition, in our judgment there is a very considered opinion in the Supreme Court 
of Michigan, People v. Smallwood, 10 N.W. 2d 303; 306 Mich. 49. In that case 
it was held that in a rape prosecution, excluding a question asked of prosecutrix, 


15 years of age, whether she had been in trouble with Juvenile authorities before, 
was error even though the juvenile records were inadmissible, since the ques- 
tion did not refer to disposition of child or any evidence given in any juvenile 
case and was competent on the question of credibility. 

In the instant case no statute would be violated by permitting the material 
to be made available from the Juvenile Court file. It does not bring out any con- 
viction of the juvenile but raises a serious question as to the credibility of the 
witness. In Wilson v. United States, 59 F. 2d 390 it was held that an exception 
to the privilege exists where what is asked is essential to the proper disposition 
of the case and in this connection Ehrhardt v. Stevenson, 106 S.W. 1118; 128 
Mo. Appellate 476, has this to say: 


"The law will not permit a party to take the benefit of 
the evidence of ‘an incompetent witness and at the same time 
object, on the ground of incompetency to evidence which is 
against him. * 
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In connection with this case we take the view that in any event we were 
entitled to the issuance of the subpoena. The trial judge should have required 
the production of the records and then we could proceed from that point. In 
Kelly v. United States, 73 Atl. 2d 232, the dissenting opinion deals with this 
particular subject. | 

Il. The oral and written confessions were inadmissible. | We believe under 
Mallory v. United States, 354 U.S. 449, the oral and written confessions were 
inadmissible in this case. In our opinion we believe the record clearly shows 
that the man was taken to headquarters for the mere purpose of extracting a 
confession. The Police had already worked on the case for considerable time 
and had sufficient for probable cause. It will be noticed that he was not taken 
before a magistrate until later in the day although he had been taken to Police 
Headquarters about 9 or 9:30 A.M. | 

The Government relies on Milton Leo Mallory v. United : ates, 259 F. 2d 
796; Metoyer v. United States, 250 F. 2d 80. In our opinion those cases are 
distinguishable. In Trilling v. United States, decided April 17, 1958, even the 
majority opinion in our judgment could be taken as excluding the evidence in 
this cause. In our judgment we believe the sum total of all these cases would 
lay down the rule that a man is not to be taken to Police Headquarters for the 


mere purpose of extracting a confession from him. That is what occurred in 


this case and this Court should condemn such a practice. | 
We believe all of the other points are sufficiently covered in the brief. 
However, to eliminate any possible misunderstanding we desire to refer to the 
matter of character testimony. While we believe that is sufficiently covered 
in the brief, we deem it wise to correct any possible misunderstanding. When 
the time for the brief was near there was pending in this Court a motion to 
supplement the record. The brief had been concluded. This Court denied the 
motion to supplement the record. Therefore, so that the District Attorney 
would not be put at a disadvantage we addressed the following letter to him on 
March 17, 1959: 
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‘In connection with the Larkin matter, in that the 
Court of Appeals has ruled that the record may not be sup- 
plemented, I want you to know that you may disregard that 
part of the brief on Page 15 having to do with Mr. Warner's 
statement as to baby sitters, beginning at the middle of the 
page: ‘Mr. Warner: I want you to bear in mind, etc." over 
to and including Page 16, Line 3. I might say that I will 
make mention to this in a reply brief." 


Therefore, to eliminate any likelihood of confusion we would ask this 
Court to disregard that part of our original brief on Page 15 having to do with 
Mr. Warner's statement as to baby sitters beginning at the middle of the page: 
"Mr. Warner: I want you to bear in mind, etc."" We would also ask this Court 
to disregard Page 16 as to the first 3 lines. However, there was brought in 
evidence the Federal Bureau of Investigation Record having to do with a pre- 


vious charge of misconduct while in the military service. This has been well 


treated by the Supreme Court of the United States in Michelson v. United States, 
335 U. S. 469, where the Supreme Court said: 


"Since the whole inquiry as we have pointed out is 
calculated to ascertain the general talk of people about the 
defendant rather than the witness' own knowledge of him 
the term of inquiry 'Have you heard?’ has general approval 
and ‘Do you know?’ is not allowed.” 


As pointed out in the brief at Page 14,. Joint Appendix 91: 
"BY MR. WARNER: 


Q. Mrs. Shalloo, how long have you known the defendant Mr. Kenneth 
Bradford Larkin? 


A. Well it has been over three years. 


Q. Now, Mrs. Shalloo, did you ever know or did you ever hear of 
his being affiliated with the Department of the Army and working 
for the Department of the Army? 


No. 


Now, Mrs. Shalloo, have you heard and I am referring to a report 
from the FBI, which states as follows: 


‘Provost Marshal's office, Fort Belvoir, 
Virginia. Re Kenneth Bradford Larkin. 
Discharged from service on 3/10/54, 
Undesirable. Charge: Indecent assault 
and attempted sodomy.’ 
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Have you ever heard that, Mrs. Shalloo? 


A. No, I have not." 


In view of the above we contend this constitutes obvious error. There is 


no doubt that such error was prejudicial. 
In conclusion all other points have been treated in the original brief. In 

view of everything that has been said, we believe that we have demonstrated 

the unfairness of the first trial and the necessity for a new one. We ask, there- 

fore, that the judgment of the Municipal Court of Appeals and the judgment of 

the Municipal Court be reversed. 


JAMES J. LAUGHLIN | 


National Press Building 
Washington 4, D.C. 


Attorney for Appellant. 
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Appellee : Soup Aliant? 
SUPPLEMENTAL MEMORANDUM CLERK 
‘The order of this Court entered on December 18, 1959 
provides as follows: | 
"Tt is ORDERED by the court in banc, sua 8 onte, 
that the above case be considered by the court in banc 
on the whole record, on the argument presented Novenm~ 
ber 9, 1959, and on all of the briefs filed in the case, - 
and that each side be allowed 10 days herefrom within 
which to file:a typewritten supplemental memorandum, if 
they so desire, and that counsel for the parties are 
invited, if they so desire, to include in. such memo- 
randum, any additional matter they desire to present 
with respect to the instruction on consent and on any 
other matter not heretofore briefed." . 
Therefore, it would appear from the above that the Court 
was desirous of having research done on the matter of consent -~ 
particularly the instructions of the Court as’ to consent. This 
we have done. Howeber, in view of the fact that the Court has 
permitted other matters to be gone into, we are covering other 
points and all of this, we believe, will be of assistance to the 
Court in its final determination of the matter. 


The Matter of Consent as 
Referred to in the Court's 


Order of December Ig, L959 
The instructions of the trial judge on the question of 


consent which was not raised by the evidence was prejudicial to 
the appellant and contrary to the doctrine announced by the 
United States Court of Appeals for the Tenth Circuit in Velasquez 
v. United States, 244 F.2d 416, 

In this case the testimony of the complaining witness 


- Patrick Manili appears in the form of a narrative statement of 


proceedings (J.A. 7 through 9). Assuming the correctness of this 











testimony and all reasonable inferences that flow from it, it is 
apparent that the boy testified in substance that he was forced 
against his will to the premises occupied by the appellant and 
that the unlawful touching by the appellant was against his will. 
The appellant testified in the record (J.A. 25 through 94) and the 
defense was a complete denial that a touching of any kind had 
occurred. Therefore, neither side contended that there was any 
issue of consent on the part of the complaining witness but des- 


pite the state of the record, the trial judge instructed on the 


question of consent (J.A. 97). The Court of Appeals for the Tent 


Circuit in Velasquez v. United States, 244 F.2d 416, stated: 
tThe instructions given to the jury should be con-=- 
fined to the issues in the case and the pertinent facts 
developed by the evidence. And even though a requested 
instruction may be a correct statement of abstract law, 
it should be refused if it is directed to a matter out- 
side the issues presented and the evidence adduced. 
Morris v. Harmer's, 7 Pet. 554, 8 L.Ed, 781; Larson v. 
Calder's Park ‘Co., 54 Utah 325, 180 P. 599, 4 A.L.R. 
731; Ralston v. Metropolitan Life Insurance Co., 90 
Utah 496, 62 P.2d 1119; Leonard v. Woodward, 305 Mass. 
332, 25 N.E.2d 705, 127 A.L.R. 999; McClure v. Village 
of Browns Valley, 143 Minn. 339, 173 N.W. 672, 5 A.L.R. 
1168." - 
See also Schumacher v. United States, 216 F.2d 780. 
In this connection we direct the Court's attention to 
the case of United States v. Stoehr, 100 F.Supp. 143, Affirmed 
196 F.2d 276, where the Court in affirming the conviction stated 
in substance that in a prosecution for willfully attempting to 
defeat and evade income taxes, the trial court could have been 
charged with committing substantial error if it had given re~ 
quested instruction containing matter as to which there was no 
evidence in the record, That is precisely the situation in the 
present record, There was no evidence put in by either side to 
| remotely suggest that there was an assault to which the com- 
plaining witness consented and therefore, because of his age, the 
consent was vitiated. The issue was a narrow one, The Govern=- 
ment contended‘ that an assault had occurred against the will and 


consent of the complaining witness and the appellant denied it. 


ag Re 








The instructions therefore on the issue of consent were of a pre~ 
judicial nature to the rights of the appellant and would require. 
this Court to grant a new trial. In this connection we wish to 
point out that in a matter affecting the substantial rights of 
the appellant, the failure to object to this instruction after 
it was given by the court as part of its general charge would not 
deprive the appellant of the right to assert this point on appeal. 
See United States v. Stoehr, 100 F.Supp. 143, Affirmed 196 F.2d 
276, 3 | | 
Reversible error was also committed by the trial judge in 
instructing on consent because in the instructions they assumed 
“the existence of a fact; to wit, that an assault had occurred, 
In this connection we address the Court's attention to the state- 
ment of the trial judge at Joint Appendix 97; 

"when an assault is committed upon a person under 
the age.of sixteen years of age it is immaterial whether 
there is consent by the child or resistance by the child." 

The vice of this instruction is that in the context of the has 
phraseology used, this was in effect a statement to the jury by 
the court that an assault which was the very issue to be decided 
by them, had in fact occurred and that they should not let the 
issue of consent ameliorate or defeat the Government's case. 

In this connection the instruction was reversible error under the 
doctrine laid down by many of the courts throughout the land. We 
call the Court's attention to the case of State v. Cuthrell, 69 
S.E.2d 233, 235 N.C. 173 (1952) wherein the Court stated: 


jury may not give an instruction which assumes as true 
the existence or nonexistence of any material fact in 
issue. State v. Love, 47 S.E.2d 712, and Perry v. 
Seaboard Air Line R. Co., 88 S.E. 156." 


We also address the Court's attention to the decision of 
the District Court of Appeals in the Second District, Division 
3, California, People v. Simpson, 196 P.2d 933, which presents 
a factual situation strikingly similar to the point here urged. 


‘In that case an objection was made to an instruction which was 


given as follows: 


"Phe rule is that the trial court in charging a | 
l 
| 








| 
i 


"tA deadly weapon is any object, instrument or 
weapon on which, used in the manner in which it appears 
to have been used, is capable of producing, and is likely 
to produce, death or great bodily injury." 

The Court, in reversing because of this instruction, stated: 


'That instruction is a part of an instruction known 
as instruction No. 604 of the book of California Jury 
Instructions, Criminal, The instruction was erroneous 
under the circumstances of the present case. It assumes 
as a fact that the jack was used in some assaulting 
manner by the defendant, The question as to whether 
the defendant used the jack in any manner was one of 
the controverted issues for the determination of the 
jury. 5 


The Court, in quoting from an earlier decision then stated: 
'tt'The Court should not, directly or indirectly, 


assume the guilt of the accused (or any fact to be 
determined by the jury), nor employ equivocal phrases 


which may leave such an impression.’ People v. Peterson, 
I73 Pp.od 11, and people Ve Williams, 17 Cal. 142." 
See also Seekers v. State, 44 So.2d 625, | 
Therefore, even if the language used by the trial judge | 
is not construed to be a virtual statement to the jury, assuming | 
the existence of a fact, to wit, the assault had occurred, it was 
equivocal language which left the jury with the impression that 
the court had determined one of the factual issues; namely, that 


an assault had occurred. Since this was prejudicial to the_ 


should be awarded. 


Receipt of the Confession in 
Evidence Violated the Ruling in Mallory 


rights of the appellant, in the interest of justice a new trial | 
| 
VS. n e 12 a es; re) ry ° 


Inasmuch és we were given permission to present any addi- 
tional matter not heretofore briefed, we trust it will not be 
improper to again urge the Court to consider anew our contentions 
with respect to Mallory v. United States, 354 U.S. 449. In the 
instant case we are of the view that it is plain that the con- 
fession obtained from the appellant was obtained under duress, 
While the opinion of the Municipal Court of Appeals said, "In 
the light of the police officer's testimony that appellant was 
free at that time to come and go, this contention is not con- 


vincing,'t we cannot take this optimistic view. He was told to go 











to police headquarters. He was virtually under arrest from the. 
time he arrived there about 9:00 a.m. He was not taken to a 
committing magistrate until about 2:30 p.m. In view of all the 
circumstances surrounding his presence at police headquarters 
and the events that transpired thereafter, we believe that the 
Mallory ruling was flouted and on this ground, alone, the con=- 
viction should be nullified. 
The Use of Juvenile Court Records 
and the Failure of the Trial Judge to 


Provide a Stenograpnic Reporter 


We believe that we were entitled to the production of the 


_ Juvenile Court records. in Wigmore on Evidence, Third Edition, 


Volume I, Section 675, it is pointed out: 
‘where’ the complainant. is a young girl, her cre~ 
dibility may be affected by her unchaste tendencies. 
False charges of the sort by girls of such tendencies 
are not uncommon. Unless that tendency is inquired into 
the story becomes plausible, and many a man has probably 
gone to the penitentiary as the innocent victim of such 
tales, The Juvenile Court records of the complainant — 
should unquestionably be admitted; to exclude it is a 
._ guppression of matters of truth and is not defensible 
on any ground; in this aspect these statutes are unscien- 
tific and anti-social." 
With due regard to the majority opinion announced July 14, 
1959, it is our view that the majority opinion has misconstrued 
the restricthens imposed ‘by ‘the Juvenite Court statute. We were 
not trying to get in evidence record of the convictions of the 
juvenile. We were merely trying to show from the Juvenile Court 
records that he had made complaints against other adults and 
in fact had-made a complaint within sixty days of the offense 
alleged herein. ‘It would seem, therefore, to be a monstrous 
miscarriage of justice to permit a juvenile to make a serious 
accusation against an adult and then prohibit the adult from 
going into this matter to affect the juvenile's credibility. 
That, in our opinion, would seriously bring into question the 
due process clause ‘of the ‘Constitution and make the trial an 


unfair one. 














The unfortunate thing about this whole situation and one 
again that denied the appellant a fair trial is the lack of a 
stenographic transcript during the morning session of the trial. 
This was a critical part of the case. The juvenile testified 
during the morning session. No reporter was present, We re- 
quested the presence of a reporter. This was denied. We asked 
for a continuance until the afternoon session when we could pro- 
duce our own reporter. That was denied. This arbitrary action 
on the part of the trial judge prejudiced the rights of the ap- 
pellant. In fact the action of the trial judge was in defiance 
of the well written opinion of the Municipal Court of Appeals, 


Premier Poultry Co. et al v. Wm. Bornstein & Son, Inc., 61 Atl.2d 
632. Had we had the.reporter at the morning ‘session, we would be 


able to show that the matter was gone into thoroughly and the 


reasons for the production of the Juvenile Court records were 
sufficiently set forth and we could have demonstrated that there 
' was ample basis for such request. In the tatement of Proeceedin 
(J.-A. 7), we find this: 


"When the case was reached for trial, counsel for 
the defendant asked that a stenographic reporter be pro- 
vided. A telephone call was made by the Clerk at the 
request of the trial judge. Counsel was advised that no 
reporter was available and that ifZ counsel desired a 
stenographic reporter he would haye to engage one at his 
own expense. Request was made that the trial be continued 
until the afternoon session, That request was denied, 
At the afternoon session beginning at 1:30 P.M. a re- 
porter, Mr. Holtz of the Office of Jesse Ll. Ward, Jr. & 
Associates, appeared and then reported the proceedings 
until the trialts termination." 


And as to this specific point about the prior complaints 
of the juvenile we find at Page 9 of the Joint Appendix the 
following: 


on cross examination plaintiff's witness was aske 
whether he had not made complaints against other persons. 
Wowever, the trial judge directed the witness not to answe 
this question. The witness was asked as to the various 
offenses committed by him but the trial judge instructed 
him that he did not have, to answer that question, The 
witness Manili was particularly asked whether or not -= i 
fact about sixty days prior to September 22 -- he had 
made a similar complaint against another person and that 
this would be reflected in his file in Juvenile Court. 
The trial judge instructed the witness he did not have to 
answer this question. 











It will he seen, therefore, that the point of the productio 
of the Juvenile Court records is connected with the failure of. the 
trial judge to provide a reporter at the morning session -- in 
defiance of Premier Poultry Co. et al v. Wm. Bornstein & Son, Inc. 
61 Atl.2d 632. Had the REPOS ver been present at the morning sessidn 
when we had the juvenile on the stand we would have been able to 
show that the questions propounded to the juvenile on cross examing~ 
tion and the colloquy with the trial judge, that ample basis was 
afforded for the request made for such records. In other words 
it would have been seen that it was not a pure fishing expedition 
but the request was based on what were regarded as substantial 
grounds. Therefore the unfortunate aspect of this case is that 
the record is blank as to the juvenile's testimony and it is only 
partially preserved by the narrative statement of proceedings 
that are a part of the record at Pages 7, 5S and 9 of the Joint 
Appendix. | 

In connection with the- Juvenile Court_records, we helieve 
that People v. Smallwood, 10 N.W.2d 303; 306 Mich. 49 has appli- 
cation, In that case it was held that in a rape prosecution, 


excluding a question asked of prosecutrix, 15 years of age, 


whether she had been in trouble with Juvenile Court Renees was | 


error even though the Juvenile Court records gore /admlasibles 
It was held that since the question did not refer to the disposi-~ 
tion of the case or any evidence given in any juvenile case, it 
was competent on the question of credibility. 

In this connection, also, we desire to emphasize again 
Ehrhardt v. Stevenson, 106 S.W. 1118; 128 Mo. Appellate 47G. In 
that case we find this: 

"Phe law will not permit a party to take the benefi 
of the evidence of an incompetent witness and at the sane 
time object, on the ground of dancompetency to evidence 
which is against hin." 

In the instant case the Government used the complaining witness 


‘to extract from him all evidence detrimental to the appellant 


and then when we sought to elicit information that would reflect 





_ on the credibility of the complaining W. witness the ohseotson was 
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be a strange system of procedure. and it would follow, in our 
judgment, to be a denial of due process, 


Records of the FBI Were Not 
Admissible On Any Theory 


We believe it will admit of no serious debate that the 
records of the Yederal Bureau of Investigation could not be 
admitted in evidence for any purpose. Of course the responsible 
party of the FBI was not placed on the witness stand to determine 
where he received the information as to an unwholesome episode 
in the Army life of the appellant, In the instant case we find 
at Page 12 of the Joint Appendix, with the witness Swetland on 


the stand, the following: 


made that it could not be done due to the fact that the Juvenile 
Court records were shrouded in secrecy, In our opinion this:woul 


‘IR, WARNER; The Government bases its question 
on the.following information. A letter from the Depart- 
ment of Justice, Federal Bureau of Investigation, bearing 
date 10/9/56. ''The following FBI Record No. 489624~B 
is furnished for official use. Army, Kenneth Bradford 
Larkin entered 9/15/42,' And also on this: : 
{ 


'Tiryst Naval District, Boston, Mas- 

sachusetts. Kenneth Larkin applied 
for Maritime documents December 26, 
1945.' 


Further on down it states; 


‘provost Marshal. Kenneth Bradford 
Larkin 11/13/53. Charge: Indecent 
assault, attempted sodomy. Ft. Belvoir, 
Virginia.’ 


Further down an entry: 


‘provost Marshal's office, Fort Belvoir, 
Virginia, Kenneth Bradford Larkin. 
Discharged from service on 3/10/54, 
Undesirable.’ 


MM, LAUGHLIN: In the zirst place there has been 
no conviction, There is no showing that this is the sane 
man, I think it is wholly reprehensible so I would ask 
them that this case be recessed until Monday and then let 


us explore into this. 


Tie COURT: No, no. jie have gone on long enough. 


MR. LAUGHLIN: I don't care if it goes on two or 
three weeks, In the first place I don't know if this 
refers to the same man. I! yealize of course the Distric 


Attorney can bring any record in. It seems to me that 
the Court owes some duty to the deZendant. 





wo» G « 





& MR. WARNER: Your Honor. I would like to draw yo 
attention to the fact that this record has the exact date: 
that he applied with Maritime that accords with the de- ‘| 
fendant's own testimony that in January 1946 he entered 
the Maritime Service. This indicates the December 19, 

1945 preceding that January 1946 he applied for the paper 
and at that time was given a FBI number. i 


THE COURT: This is the document you are going to 
introduce? 


MR. WARNER: Yes. 


MR; LAUGHLIN: Your Honor intends that document to 
be introduced and.you won't. let me ask the witness what 
Kronheim said? eS Ey er 
| THE COURT: I ask him if this is the document he | 
wants introduced, Now this is a character witness and he 
certainly can ask him questions if he had heard. | a 

wR. LAUGHLIN: ‘Well, Judge, as I say, there is no 
showing*that this.is the same man. ania had be 

wR, WARNER: | There is reasonable belief that it is 
This is an official report from the Department of Justice 


"0a -THE COURT: He stated in his ‘examination that he 
was in the Service during that time. 


MR, LAUGHLIN: Of course your Honor wants it in. 
But if Your. Honor ,will look it up ‘and will fini in the 
-Provoo case the character was reversed on this very 
thing. It will be -- 


THE COURT: It is introduced over your objection. 
' He may asic the question as the character witness." 


= It will be seen, therefore, that the FBI record was ° 
definitely admitted in evidence. This is in direct defiance of | 
the ruling in this Court, Clainos v. United States, 82 U.S. Apps 
D.C. 278; 163 F.2d 593, with the opinion by Chief Judge pretty- 
nan. ‘ | 


To make the situation more aggravated, with the witness 


Mrs. Shalloo: on the stand, at Page 14 of the Brief we find this 


"BY MR, WARNER 


Q. Mrs. Shalloo, how long have you know (sic) 
the defendant Mr. Kenneth Bradford Larkin? ==. ; 


A. Well it has been over three years. 


Q. ‘Now, Mrs. Shalloo, did you ever know or did y 
ever hear of his being affiliated with the Department of 
the Army and working for the Department of the Arny? 


A. No. 


a Q. Now, Mrs. Shalloo, have‘ you heard and I am 
referring to a report, from the FBI, which states as. 
follows: oT YX 








*Provost Marshal's office, Fort Belvoir, 
Virginia. Re Kenneth Bradford Larkin. 
Discharged from service on 3/10/54, 
Undesirable. Charge: Indecent assadlt 
and attempted sodomy. ' 
Have you ever heard that, Hrs. Shalloo? 
A. No, I have not." 
In the. manner of the questioning the unwholesome episode 
was taken as & fact. Not only was the record inadmissible in 
| evidence against the appellant but the manner in which it was 
brought out was in violation of Michelson v. United States, 335 


U.S. 469, in that the questioning used the words "did you ever 


know or did you ever hear", This the supreme Court said you 


could not do. 

In this connection the matter becomes more prejudicial 
when it is realized that after the witnesses testified on direct 
examination the trial judge, aer the objection of the appellant, 
permitted the witness to be excluded and then called later for. 
cross examination. This was highly irregular and while the 
Municipal Court of Appeals commented on it, it was not held to 
be improper. The ordinary procedure would be for cross examina- 
tion to follow the direct examination. ‘We believe it is per- 
missible to inquire where the United States Attorney obtained 
the information with regard to the unwholesome episode in 
appellant's Army life. We have always understood the rule to 
be in the case of a Service man that the records are sealed and 
they are not disclosed unless by direction of the Secretary of 
Defense. Therefore, we have a paradox in this case. The 
Government is attempting to seal the records of Juvenile Court 
but they unlock and unseal the records of the military authori- 
ties to the detriment of appellant, Large in this is a sense o 
fairness. 

With the derogatory information coming to the attention 
of the jury in-the cross examination of character witnesses’ 
under the ruling announced in McQuaid v. United States, 90 U.S. 


App. D.C. 59; 193 F.2d 696, the appellant was not permitted to 
‘derogatory information. ee Sees 











take the stand to deny this 





In the McQuaid case this Court said this: 

"Such cross-examination of the character witnesses 
was to test their testimony as to the good character of th 
defendant. Josey ve. United States, 77 U.S. App. D.C. 3213 
135 F.2d 809. This did not open the door for rebuttal 
testimony of defendant himself to explain such incidents." 

In our judgment this is an unfair rule and we ask the Court to 
inquire again into the reasoning set forth in the MoQuaid case. 
And in this case we challenge the oorrectness of the ruling 
announced in the McQuaid case. 

We also ask the Court to inquire again into the failure 
of the trial judge to give an instruction on the necessity of 
corroborating witness or corroborating evidence. This was pre- 
served. Request was made in the light of Kelly v. United States, 
90 U.S. App. D.C. 125, but the request was denied. 

We also ask the trial judge to instruct the jury that 
under the ruling of' this Court under MoQuaid v. United States, 
the defendant was unable to explain the derogatory incident in 
his life utilized by the prosecution in cross examination of the 
character witnesses. The Yrequest for such an instruction was 
denied. 

In connection with the corroboration, which we contend was 
necessary, it may well be that if the "confession" was a voluntary 
one, that would constitute corroboration. However, if the con- 


fession was not a voluntary one or violated the rule announced 


in the Mallory case, then it would have to be rejected. 


In other words, we believe that the jury should have been told 


that if they found as a fact that the confession was a voluntary 
one, that would constitute corroboration but they should also 
have been told that if the jury disbelieved the confession or 
had a reasonable doubt about it, it would have been rejected and 
in that case they would have to look for corroboration and that 
being so, there would be no corroboration and it would follow 


that the jury would have to acquit. 








In view of all of the above, we believe we have again 


demonstrated the unfairness of the appellant's trial and the 
necessity for a new one. We ask, therefore, that the judgment 
of the Municipal Court of Appeals and the judgment of the 


Municipal Court be reversed, 


/ ly, 
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SUPPLEMENTAL MEMORANDUM 

Comes now the United States by its attorney, the United States 
Attorney, and submits this supplemental memorandum, with respect to the 
instruction on consent. Such memorandua was expressly invited by this 
Court in its Order of December 16, 1959, 

Sexual intercourse by a man with a woman does not constitute 
the crime of rape, if the intercourse is committed with the consent of the 
female. Thus, consent has been long considered a proper matter of defense 


Ve 


for one accused of such offense. However, by statute, in other jurisdictions 
as well as in the District of Columbia, carnal knowledge of a female under 
sixteen years of age may constitute rape, even though the female has, — 
in fact, consented. Such ea minor cannot consent as a matter of law. 
Backs v. United States, 41 App. De Co 34, 35 (1913). “And the sound view 
ie that such a girl is just as incapable of giving a legally-recognised 
permission to indecent fondling of her person as she is of giving such 
license to the act of intercourse itself, and hence her consent to such 
diberties is no defense.” Perkins or Criminal law, 1957 Ed., p. 852. 
(Qnphasis supplied); see Beausoliel ve United States, 71 App. D.C. 111, 107 
F.2d 292, 296 (1939). 

This rule is applicable to the crimes of assault and battery, 
growing out of such acts, regardless of the sex of the participants. As 
ie stated in 4 Am. Jur., Assault and Battery 8 69, p. 175: 

“Where the absence of consent is essential to 
Gears sa come LIE perce SERIE” 


complete defense either to a civil action for damages 
for the assault, or to a criminal prosecution therefor. 


1/ e Code, Title 22, Seation 2601. See also D.C. Code, Title 
aes Section 3601, *(a) arid (cs). 
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has no will either to resist or consent.” (Emphasis supplied.) 
See also Beausolie), v. United States, supra. Compare, In re Lewis, 88 
A.2d 562, 564 (D.C. Mun. App. 1952),and McDermett v.. United States, 

98 A.2d 287-8 (D.C. Mun. App. 1953). 

Thies Court has expressly held, in a case of assault growing 
out of homosexual advances, that "(in) some situations consent is 
4rrelevant. Thus,when sexual assaults are committed upon children. . . 
consent is not a defense. Guarro v. United States, 99 U.S. App. DC. 97, 
100, 237 F.2d 578 (1956). 

The courts of other jurisdictions have joined in this rule. 
In the case of Taylor v. State, 2U4 Md. 156, 133 A.2d 414 (1957), the 
appellant Taylor was convicted for having committed an assault with 
intent to commit sodomy on a boy 15 years of age. The evidence showed 
that the boy (p. 415): 

Ww, . suet the appellant at a Leonardtowm tavern where the 

appellar.t asked him to take a ride with him to get something 

to eat at a certain restaurant. On the way the appellant 
drove into the private road, where Trooper Koons followed 
them and stopped the car. The appejlant then reached over 
and funzipped’ the prosecuting witness’ pants and proposed 
an act of oral perversion, offering the prosecuting 

witness money if he would allow him to proceed. The 

prosecuting witness had previowly submitted on several 

occasions to similar perverted acts on his own person 

by the appellant in return for money. The prosecuting 

witness clearly offered no resistance to the improper 

advances by the appellant." 
The appellant Taylor's main contention on appeal was that the consent of 
the boy constituted a defense to the crime charged. The majority of the 
court rejected this contention, stating (p. 416), "that thie assault ie of 
a type which constitues a orime against the public generally, for 
which the consent of the fifteen year old prosecuting witness affords no 
defense." See Beausolie), v. United States, supra. 

Congress has seen fit to legislate that sexual intercourse 


with a female child under sixteen years of age constitutes rape regardless 


2/ In the instant case there is no question of consent. ‘Liant 
Larkints defense was solely denial that the act charged had Seniesa JoAe 65). 
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of "eonsent"! on the part. of the child. D.C. Code, Title 22, Section 2601. 
Congress has also declared it a crime for any person to take or attempt 
to take “any immoral, improper, or indecent liberties with’ ny child of 
either sex, under the age of sixteen years. « « o Dee Code, Title 22, 
Section 3501(a). And "consent" by the child to such act or conduct "shall 
not be a defense", Section 3501(c). It de apparent the above-stated 
judicially made non-consent rule on assault charges in this jurisdiction 
is fortified by the reasonableness of harmonising with legislative 
enactment of analogous crimes. In any event, Congress has pre-empted 
the subject matter of consent by a minor in announcing the public policy 
of no legal consent by minors. This Court's rule is in accord with the 
legislative pronouncement of that policy. Guarto v. United States, supra; 
Beausolio) v. United States, miunra. 

In the instamt cese the jury was instructed "[w]hen an 
assault is committed upon a person under the age of sixteen years of age 
dt ie immaterial whether there is consent by the child or resistance 
by the child." This is a full and accurate statement of the law in this 
jurisdiction. Beausoliel v. United States, sunra. Thus, there was no 
error in the charge. 

Here, contrary to the facts in Taylor, supra, there was no 
consent on the part of the 1 year old complaining witness, Manili. 
Indeed, as pointed out in footnote 2, supra, appellant's defense was 
built solely upon a complete denial that the act charged had taken place 
(JeAe 69). Thus, "consent" was not a defense in the instant case. The 
instruction of the trial court, therefore, can in no way be regarded as 
having prejudiced appellant in his sole defense, genial of the act charged. 
Day ve United States, U6 Ao2d 462 (DeC. Min. App. 1959). 

In the trial appellant did not view the instructions as 
erroneous or embarrassing to his defense, because he made no objection to 
the instruction of the trial court on this matter. The prior decisions 
of this Court foreclose his raising of such issue for the first time on 
appeal. Moore v. United States, 104 U.S. App. DeCo 327, 262 F.2d 216 
(1958); Pitts v. United States, 99 US. Appe DeCe 63, 237 Fe2d 217 (1956)5 











~he 
Wyohe v. United States, 90 U.S. App. DeCoe 67, 193 F.2d 703 (1951), corte, 
denied, 342 U.S. 943 (1952). 

The instruction on consent was full, canplete, and properly 
given the jury. Appellant's sole defense of denial was not confounded 
by the instruction. In the absence of objection to the instruction 
in the trial, appellant may not canplain on appeal.e 


CONCLUSION 
Wherefore, it is respectfully sutmitted the judgment of the 
Municipal Court be affirmed. 


G. 
H, 
United States Attorney. 


eBELCHER 
ARL W. BELCHER, 


Assistant United States Attorney. 


af W. 
WALLTER J. BONNER, 


Assistant United States Attorney. 
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been mailed to attorney for appellant, James J. Laughlin, Esq., National 
Press Building, Washington, D.C., this 28th day of December, 1959. 


TER Jo BONNER, 


W. 5 ree 
Assistant United States Attorney. 
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PETITION FOR REHEARING EN BANC 


Now comes the petitioner and moves the Court for an order granting 
a rehearing en banc. It is believed that the questions involved ih this case 
are of importance to the administration . of justice in the District of Columbia 
and in view of the circumstances the appellant is entitled to the views of the 
full court. 


The original brief for appellant, with the joint appendix, ‘sets forth 
the points involved. However, we will confine this petition for rehearing to 
the points set forth in the opinion of this Court announced July 14, 1959. With 
that done, we will also allude to points that we feel should have been given 
attention by the Court. | 


I 
The Production of Juvenile Court Records 


We are not unmindful that the prevailing statute, Title 11, Section 915 
of the D: C: Code (951) protects a juvenile to the extent that his criminal 
record cannot be revealed. We have no quarrel with this safeguard. However, 
we were not trying to obtain any convictions insofar as the complaining witness 
was concerned. We were merely endeavoring to bring out that the complaining 
witness had made complaints against other adults. I is unfortunate in this 
case that we are without the benefit of a stenographic transcript insofar as 
the testimony of the complaining witness is concerned. In the appendix at 
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Page 7 (Record 299) will be found a Statement of Proceedings. In the State- 
ment of Proceedings we find this: 


‘When the case was reached for trial, counsel 
for the defendant asked that a stenographic reporter be pro- 
vided. A telephone call was made by the Clerk at the request 
of the trial judge. Counsel was advised that no reporter was 
available and that if counsel desired a stenographic reporter 
he would have to engage one at his own expense. Request was 
made that the trial be continued until the afternoon session. 
That request was denied. At the afternoon session beginning 
at 1:30 P.M. a reporter, Mr. Holts of the office of Jesse L. 
Ward, Jr. & Associates, appeared and then reported the pro- 
ceedings until the trial's termination. s 


Therefore, it will be seen that when the complaining witness testified 
we did not have the benefit of a reporter. Had the trial judge acquiesced in 


this reasonable request and the full proceedings been reported, it would have 
been seen that the full scope of the Juvenile Court records would have been 


brought to light. We were seriously prejudiced by the absence of a steno- 


graphic reporter. Hada reporter been available, it would have been readily 
apparent that the basis for the questions put to the complaining witness were 
entirely justified. Therefore, we desire to emphasize that we were not 
attempting to impeach the complaining witness by showing convictions in 
Juvenile Court. We were attempting to show by the Juvenile Court files that 
the complaining witness had on many occasions made complaints against other 
adults and this would have been reflected in the Juvenile Court files. 


IL 


Restriction of Cross Examination 


Restriction of Viruses “= 
In the majority opinion we find this: 


"Appellant's counsel sought to cross examine Manili as 
to whether or not he had recently complained of a similar assault 
allegedly committed by another man. Such questions in a rape 
case, received as bearing upon consent, are not material ina 
case such as this where the assault, if shown, is a criminal 
offense whether the victim consented or not. Here to allow the 
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question would open up a collateral inquiry not relevant 
to a determination of the issue involved. We think the | 
trial judge correctly excluded the question. " : 


| 
| 
We will comment on this later. The majority opinion continues as follows: 
We recognize that cross examination is a valued 
right -- and not a mere privilege -- to be substantially and 
fairly exercised. Yet there ultimately are limits and the 


extent of such examination must rest in the sound discretion 
of the trial court. We find no abuse of that discretion. “ 


The majority opinion set forth in footnote 4 the following: 


"It is not shown in any event that appellant made 
proffer at a bench conference or otherwise that he ‘had 
evidence of or reasonable ground to believe the truth of 
(the) implication’ of his question. " 
We are unable to understand the reasoning of the majority opinion in 

this respect as to this point. Had we been able to have a stenographic trans- 
cript of proceedings, it would have been readily apparent that there was 
ample basis for the questions propounded. The fact that no reporter was 
available was not the fault of the appellant. He made every effort to secure 
the attendance of a reporter and when the trial judge arbitrarily denied his 
reasonable request this should not have been held against him. | Had there 
been a stenographic transcript of proceedings, it would have been shown that 
a report had been made by a Social Worker that the complaining witness had 
made complaints against other adults and this would have been reflected in 
the Juvenile Court records. The complaining witness was asked whether he 
had made complaints against other persons. The trial judge directed the 
witness not to answer this question. The complaining witness was particularly 
asker whether or not -- in fact about sixty days prior to September 22 -- 

he had made a similar complaint against another person and this would be 
reflected in his file in Juvenile Court. The trial judge instructed the witness 
that he did not have to answer this question. Had we hada stenographic 





transcript of proceedings it would have been seen that there was ample basis 
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for these questions. In the dissenting opinion of Judge Edgerton we find this: 


"J think the judge erred also in ruling that the com~- 

plaining witness need not reply to the question, which defense 

counsel asked on cross-examination, whether the witness had 

recently made a similar complaint against another person. My 

It is recognized that in a prosecution for rape the defendant is entitled 
to ask the complaining witness whether she had similar accusation against 
other men. State v. Poston, 199 Iowa 1073, 203 N. W. 257; Porter v. United 
States, Crim. No. 1231-57, U.S.D.C., D. C. Since this is a sex case, it 
would seem that reason would dictate and justice compel the extension of 
the rule to cover cases of this character. | 

In Wigmore on Evidence, Third Edition, Volume I, Section 196, at 
Page 675, we find this: 


‘Where the complainant is a young girl, her credibility 
may be affected by her unchaste tendencies. False charges of 
the sort by girls of such tendencies are not uncommon. Unless 
that tendency is inquired into the story becomes plausible, and 
many a man has probably gone to the penitentiary as the innocent 
victim of such tales. The Juvenile Court records of the com- 
plainant should unquestionably be admitted; to exclude it is a 
suppression of matters of truth and is not defensible on any 
ground; in this aspect these statutes are unscientific and anti- 
social. * 


The majority apparently is of the view that the rule is applicable ina 
rape case. We see no reason why the rule should not be extended to a sex 
case of this character. This Court has on many occasions dealt with matters 
of this character. See Kelly v. United States, 90 U. S. App. D.C. 125. IE 
was said long ago that in relation to a sex case it is a charge easy to make, 
hard to disprove and harder still to defend against. Therefore there seems 
to be no valid reason why the complaining witness could not be asked on cross- 
examination whether or not he had made accusations against other adults. All 
this, again, points to the proposition that the appellant was prejudiced when 
his reasonable request for a short continuance was denied to permit him to 


engage the services of a reporter. In any event we believe that the statement 
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of Judge Edgerton in his dissent should be the law. We have already referred 
to a statement of Judge Edgerton. However, we desire to point out that 
Judge Edgerton also said this: | 


The reason extends, and the rule should extend, 
to cases of the present sort. " 


We believe that the reasoning announced by the majority is fraught 


with grave danger in this day and age when so many charges relating to sex 
are made against adults. It would seem only fair to require the complaining 
witness to be subjected to a searching cross-examination and in particular as 


to whether or not he has made complaints against other adults. 
cd \ 
We have stated at various times that we were prejudiced when there 





was no reporter available for the morning session and hence we were without 

a record of the testimony of the complaining witness -- very vital in this case. 

It has already been shown that a request was made for a reporter but the trial 
judge stated that no reporter was availabe from the reporters regularly assigned 
to Municipal Court. An effort was made to obtain an outside reporter. at 

the expense of the appellant. The appellant was advised that no reporter would 
be available until the afternoon session -- that is to say 1:30 P. M. A request was 
made that the case be continued until 1:30 P.M. That request was denied. 
Therefore that ruling was in violation of the opinion of the Municipal Court 

of Appeals in Premier Poultry Co. et. al. v. Wm. Bornstein & Son, Inc., 

61 Atl 2632 In that case the Municipal Court of Appeals, speaking through 
Chief Judge Cayton, said this: | 





The first error charged, and strongly urged on us 
by appellants, is the refusal of the trial judge to order the 
proceedings reported by one of the court's official shorthand 
reporters. | 


"The record discloses that before the trial began 
‘the attorney for the defendants requested an official shorthand 
reporter and the Court refused to request one to come in to 
take the testimony of the trial. The attorney for the defendants, 
Mr. Halpern, asked the Court to inquire as to whether ian official 
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shorthand reporter was available and the Court said that 

he would not inquire’. The judge said he would give defen- 
dants an opportunity to engage a private shorthand reporter. 
The attorney then went out to telephone and when he returned 
told the judge that he had called three different reporters and 
that none of them were available. He then again requested 
the judge to secure an official reporter or at least to inquire 
whether any of them were available. The judge refused. 


"We cannot approve such action. At considerable 
expense to taxpayers Congress has provided four reporters 
who are employed by the court and paid out of public funds 
for the service of Municipal Court litigants. One of the 
reasons they were provided was to make reporters more 
generally available, and at less cost, for proceedings in the 
Municipal Court. Often these cases involve amounts so com- 
paratively small as not to justify even the attendance charge 
made by private reporters. Another purpose was to preserve 
a full and accurate record of proceedings, not only for the 
parties but for the trial court and for this court, in preference 
to the less satisfactory form of narrative statement based on 
the memory of court and counsel and their notes. These 
objectives will be lost if trial judges, without inquiring into 
circumstances or reasons, refuse to call in one of the court's 
own reporters and even refuse to inquire whether one is 
available. . It is not true, as contended by appellee, that this 
was a matter for the determination of the trial judge with 'no 
qualifications or limitations." Rule 68 (b) of the trial court 
provides: 


'The use of one of the official court reporters 
at the request of any of the parties to a case, in 
any branch of the Court, shall be a matter for deter- 
mination by the Trial Judge, having in mind the 


nature of the case, the necessity or advisability of 
an official transcript, and the availabilit 
of an Official court reporter.’ (Emphasis supplied. ) 


‘Tt is plain that by making no inquiry as to 'the nature of 
the case, the necessity or advisability of having an official trans- 
cript, and the availability of an official court reporter" the rule 
was ignored in this case. As it turned out the case was partly 
tried without a reporter and that part is presented to us by a 
narrative statement of proceedings. The remaining parts of 
_ the trial were reported by 2 private stenographer later engaged 
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by defendants’ counsel and are before us in the form of 4 
stenographic transcript. ! 


Fortunately the outcome of the case has not been 
affected and defendants have not been harmed by the judge's 
action except to the extent that the amount they have paid to 
the private reporter is greater than that which an official 
Municipal Court reporter would have charged. But this | 
circumstance alone gives appellant no ground to complain, 
because, there being no rule on the subject, such expenditures 
are not taxable. ™ 





We believe the ruling of Judge Cayton is of great importance here. In 
the Premier Poultry Company case, the outcome was not affected in that it 
was reversed on other grounds and hence the appellants were not prejudiced. 
In this case we were prejudiced. It was very important to have the testimony 
of the complaining witness and everything that transpired during the course 
of his testimony. Had we had a complete stenographic record of this our task 
would have been much easier. Therefore we can safely say that we were 
irreparably injured by the arbitrary action of the trial judge who denied a 
very reasonable request of sixty minutes to ninety minutes' continuance to 
permit us to engage an outside reporter. It has already been shown that an 


outside reporter was available for the session beginning at 1:30 in the after- 


noon. 
Il 


The Use of Federal Bureau of Investigation 
Records for the Purpose of Impeachment. 


In our opinion this aspect of the case demonstrates errors so flagrant 
that on this ground alone the appellant should be awarded a new trial. In 
Joint Appendix 89, with the witness Swetland on the stand to testify as to the 
character of the appellant, the following occurred: | 

‘MIR. WARNER: The government bases its question on 
the following information: | 


'The following FBI record No. 489-624-B is furnished 
for official use. Army. Kenneth Bradford Larkin, entered 9/15/42. ' 








8 


And also on this is: 'First Naval District, Boston, Massachusetts. 
Kenneth Larkin applied for maritime documents December 26, 1945.' 
Further on down it states: ‘Provost Marshal. Kenneth Bradford 
Larkin. 11/13/53. Charge: Indecent assault, attempted sodomy, 
Fort Belvoir, Virginia.‘ Further down an entry: ‘Provost 
Marshal's Office, Fort Belvoir, Virginia. Kenneth Bradford 
Larkin discharged from service on 3/10/54, Undesirable. ' 

I tender it to the defense. 


MR. LAUGHLIN: In the first place there has been no 
conviction. There is no showing that this is the same man. I 
think it is wholly reprehensible so I would ask then that this case 
be recessed until Monday and then let us explore into this. 


THE COURT: No. No, we have gone on long enough. 


MR. LAUGHLIN: I don't care if it goes on two or three 
weeks. In the first place I don't know if this refers to the same 
man. I realize of course the District Attorney can bring any 
record in. It seems to me that the Court owes some duty to the 
defendant. 


MR. WARNER: Your Honor, I would like to draw your 
attention to the fact that this record has the exact date that he 
applied with Maritime that accords with the defendant's own testi- 
mony that in January 1946 he entered the Maritime Service. This 
indicates the December 1945 preceding that January 1946 he 
applied for the papers and at that time was given an FBI number. 


THE COURT: This is the document you are going to 
introduce ? 


MR. WARNER: yes. 


MR. LAUGHLIN: Your Honor intends to permit that 
document to be introduced and you won't let me ask the witness 
what Kronheim said? . 


THE COURT: Iask him if this is the document he wants 
introduced. Now this is a character witness and he certainly 
can ask him questions if he has heard. 


MR. LAUGHLIN: Well, Judge, as I say, there is no 
showing that this is the same man. 


MR. WARNER: There is reasonable belief that it is. 
This is an official report from the Department of Justice. 
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THE COURT: He stated in his examination that he | 
was in the service during that time. | 


MR. LAUGHLIN: Of course your Honor wants it in. 
But if your Honor will look it up you will find in the Provoo 
Case the character (sic, case) was reversed on this very, 
thing. It will be -- 


THE COURT: It is introduced over your objection. | He 
may ask the question as the character witness. "* 


In order to fully explain the flagrant nature of the error, we call attention 
to the testimony of Mrs. Maybelle Shalloo who also testified as to the character 
of the appellant. When Mrs. Shalloo was on the stand, this occurred (Joint 
Appendix 91, Appellant's Appendix Page 14): | 


“BY MR. WARNER: | 


Q. Mrs. Shalloo, how long have you known the defendant 
Mr. Kenneth Bradford Larkin? . | 


Well it has been over three years. 


Now, Mrs. Shalloo, did you ever know or did you | 
ever hear of his being affiliated with the Department 
of the Army and working for the Department of the | 

Army? ; | 


No. 


Now, Mrs. Shalloo, have you heard, and lam referring 
to a report from the FBI, which states as follows: | 


'Provost Marshal's office, Fort Belvoir, 
Virginia. Re Kenneth Bradford Larkin. 
Discharged from service on 3/10/54, 
Undesirable. Charge: Indecent assault 
and attempted sodomy. ' 


Have you ever heard that, Mrs. Shalloo? 
A. No, Ihave not." 


I believe we can safely say that no reasonable person would contend 
that with the above coming into the case the appellant could receive a fair 
trial. In the first place there was no theory upon which the FBI record 
could be admitted in evidence. Yet that very thing happened because 
Mr. Warner, in his question, said this: 
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"Now, Mrs. Shalloo, have you heard, and lam 

referring to a report from the FBI* * ** 

Therefore, the jury had before it the record of the Federal Bureau of 
Investigation and the person making the record was not subjected to cross- 
examination. That it was before the jury and received in evidence cannot be 
doubted when Joint Appendix 96 is referred to (Page 15 of Appellant's Appendix) 
and we find this: 


‘MR. WARNER: * * * Now Mr. Larkin has made great 
todo about the witnesses would not come in this courtroom and 
not have committed perjury (sic), who wouldn't think of saying 
we have known Larkin three, four years, his reputation in the 
community for truth and veracity is excellent. But have you 
heard, have you heard the witness, and I read from the Federal 
Bureau of Investigation -- 


MR. LAUGHLIN: Your Honor, I ask for a mistrial. 
There is nothing to justify that. 


THE COURT: It is already in the record. 


MR. LAUGHLIN: In the McQuaid case we can't dispute 
that -- otherwise we would have taken the stand -- but McQuaid 
says we can't do that when he brings that in at this stage. I 
offer to pass the McQuaid case to your Honor. He can't show 
you the falsity of that. 


THE COURT: Objection denied. It was a character case. 


MR. LAUGHLIN: Will your Honor read the McQuaid 
case? It says we cannot take the stand to dispute that or to deny 
it or to modify it. 


THE COURT: Objection overruled. You may read it. 


MR. LAUGHLIN: That was never in evidence. Iask 
that there be a mistrial on that ground. 


THE COURT: Motion overruled." 


Therefore the jury had before it a record of an FBI report and we were 
not permitted to examine the person who made the report or to bring out the 
true facts. In McQuaid v. United States, 90 U.S. App. D.C. 59; 193 F. 2d 
696, we find this: 
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it was not an abuse of discretion for the trial 
court to exclude evidence of the defendant himself to 
explain alleged derogatory incidents in his life about | 
which his character witnesses had been cross-examined. 
Such cross-examination of the character witnesses was | 
to test their testimony as to the good character of the 
defendant. Josey v. United States, 77 U.S. App. D. C. 
321, 135 F. 2d 809. This did not open the door for re- | 
buttal testimony of defendant himself to explain such 
incidents. If explanation had been sought from the 
character witnesses themselves, who were questioned 
about the incidents, a different problem might be pre- 
sented. " 


We have no quarrel with the ruling of this Court in the McQuaid case. 
However, in a situation such as this where an FBI record was admitted in 
evidence under the guise of cross-examination of a character witness, the 
accused was prejudiced and to this extent we believe that this Court should 
re-examine and re-inquire into the reasoning announced in the McQuaid case 
and perhaps consider a modification of the ruling made in that dase. 

In any event the questions asked of the character witnesses were improper. 

In Michelson v. United States, 335 U.S. 469, the Supreme Court said 
this: | 





"Since the whole inquiry, as we have pointed out, 
is calculated to ascertain the general talk of people about 
defendant rather than the witness' own knowledge of him, 
the form of inquiry, ' have you heard?' has general approval, 
and 'do you know?’ is not allowed." | 


It should be remembered in the examination of Mrs. Shalloo the 
Assistant United States Attorney said this: | 


‘Now, Mrs. Shalloo, did you ever know or did you 
ever hear of his being affiliated with the Department of the 
Army and working for the Department of the Army?" 


We believe this was in violation of Michelson v. United States, supra. 
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IV. 


The Majorit inion of this Court Made No 
Reference to Points Raised in the Appeal 
as to the Detention for the Purpose of 
Extracting a Confession. 


We believe that the detention was for the sole purpose of extracting 
a confession and on this account the confession should not have been received 
in evidence. We refer to this point already raised in the brief. We also 
emphasize again the bias of the trial judge toward the accused. It is our 
view that under Whitaker v. McLean, 73 U.S. App. D.C. 259, a mistrial 
should have been declared. 

We also ask the Court to consider, although the opinion is silent on 
this point, the necessity of corroborating testimony. In Joint Appendix 104 
(Appellant's Appendix 16) we find this: 


‘"MfR. LAUGHLIN: Your Honor instructs on the law of 
alibi. Your Honor instructs on the law of voluntary cooperation.. 
I contend then that you should give instructions that in an 


offense of this kind the law requires corroboration citing Kelly 
versus United States and other cases and that it would be 
prejudicial error to refuse that, and I understand you are not 


going to. 


THE COURT: That is right. The instruction is denied. 


MR. LAUGHLIN: Even anything in the nature of corro- 
boration that would be prepared would be denied ? 


THE COURT: That is correct." 
In Kelly v. United States, 90 U.S. App. D.C. 125; 194 F. 2d 150, this 
with Chief Judge Prettyman speaking, said this: 
"In the first place, the testimony of a single witness to 
a verbal invitation to sodomy should be received and con- 
sidered with great caution. The great public interest that 
charges of this offense be not preferred without sound foundation 


requires that there be a known strictness on the part of the 
courts which will serve to deter prosecutors in dubious cases. " 


And in the same opinion, Judge Prettyman said this: 


In the third place, we counsel that the trial courts 
require corroboration of the circumstances surrounding 
the parties at the time, such as presence at the alleged 
time and place and similar provable circumstances. 
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Therefore, we believe it was error for the trial judge to deny an 
instruction as to the necessity of corroboration in view of the strong language 
used by Chief Judge Prettyman in his opinion in the Kelly case. | 


Conclusion 





This type of case is always unpleasant. An adult charged with an 
offense against a young boy comes into court with feeling, passion and prejudice 
against him. It is difficult even for judges to view the matter objectively. 
Therefore to prevent injustice it is the duty of the trial judge to|see that all 
constitutional safeguards are zealously protected. We believe that the very 
fine language used by Chief Judge Prettyman in the Kelly case has application 
here. In Kelly v. United States, supra, Chief Judge Prettyman, speaking for 
the Court, said this: 


"The case before us lies in a field in which our courts 
have traditionally been unusually skeptical toward the accusation. 
This has been true of all the so-called sex offenses. Lord Hale's 
epigram concerning a charge of rape was written in 1680. Kis 
established that testimony asserting sodomy must be subjected 
to the most careful scrutiny (citing cases). Blackstone had the 
following to say about it: "What has been here observed, especially 
with regard to the manner of proof, which ought to be more clear 
in proportion as the crime is the more detestable, may be applied 
to another offence, of a still deeper malignity; the infamous 
crime against nature, committed either with man or beast. A 
crime which ought to be strictly and impartially punished. But 
is an offence of so dark a nature, so easily charged, and the 
negative so difficult to be proved, that the accusation should be 
clearly made out: for, if false, it deserves a punishment. oid 





Apparently Chief Judge Prettyman felt very strongly about this matter in the 
Kelly case because he also said this: | 


"Moreover, the courts have been realistic about the 
effects of a threat to accuse one of sodomy. Such a threat 
has been held repeatedly to be sufficiently equivalent to|force 
and violence to constitute robbery if the threatened person 
parts with money because of the threat. ‘So abominable is 
the crime, and so destructive is even the accusation of it, of 
all social right and privilege, that the law considers that the 
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accusation is. a coercion which men cannot resist. This 
seems to be the only case in which a threat to prosecute, 
will supply the place of actual force. '™ 

(Citing cases). 


And Chief Judge Prettyman went on to say the following: 


"}t seems clear enough that a threat of an accusa- 
tion of a verbal invitation to sodomy is as terrifying as 2 
threat of accusation of sodomy itself; perhaps more SO 
because even less susceptible of defense. * 


And then we must not overlook that Chief Judge Prettyman, still exercised 
over the grave dangers confronting the accused, said this: 


"So, as in all acute conflicts between public interests 
or between public and private interests, the law must be 
exceedingly careful in its processes. While enforcement of 
this particular statute must seek the prevention of the offense, 
it must also seek to prevent unwarranted irreparable destruction 
of reputations, and it must seek to prevent the equally criminal 


offense of blackmail; it must not foster conditions or practices 
which make easy and encourage that offense. Adjustment of 
methods to foster all these objectives is not simple, and the 
balancing of the conflicting public interests involved is not 


easy, but within limits such achievements are possible. ™ 
And then Chief Judge Prettyman, still exercised over the grave danger con- 
fronting the accused, said this: 


"The problems of quantitative requirements of proof 
in criminal cases are neither new nor novel. They are among 
the contrarieties between the civil law and the very ancient 
common law. They have been discussed at length by the 
authorities (citing cases). While Professor Wigmore reflects 
an opposition to all quantitative requirements, in discussing 
the rationale of the two-witness rule in prosecutions for 
treason he states succinctly a proper principle. He says: 

proportion, 
in exper 
false accusations, 
person’s escape. When the former (relatively to the 
crime) is large, and the latter (relatively to the specific crime) 
ig small, then the two-witness rule may be justified as being 
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often effective, and seldom harmful when not effective. "| 
By that standard a quantitative measure of proof in cases 
such as the one now before us, i.e., in prosecutions for 
an invitation to a perverted sexual act, would clearly be 
justified, because the likelihood of false accusations is 
enormous and the harm done by failure to convict. is 
relatively very small." 


And then Chief Judge Prettyman said this: 


"All the foregoing considerations impel toward a 
binding rule as to proof in these cases. At the same time, 
there is a powerful consideration which operates against 
such absolute requirements. Rigid quantitative requisites 
of proof would seriously restrict prosecutions for this | 
offense and to that extent impair enforcement of the statute. 
Probably only rarely is this offense committed in the 
presence of a third person, and only rarely is the verbal 
invitation corroborated by some proven circumstance | 
which establishes that the invitation has actually been made." 


And then Chief Judge Prettyman said this: 


In this situation we shall follow the course to 
which we have already referred, and which we have 
upon occasion followed in the past. We shall, for the 
present, refrain from imposing rigid requirements as | 
to quantity or character of proof in these cases, but we 
call to the attention of the trial courts certain considerations 
which we think should govern them in respect to these | 
charges. " | 

And then follows certain instructions addressed to the trial court. 
While it is true in the Kelly case the prosecution related to a verbal 
invitation to sodomy, in the instant case the court apparently took the view 
that Larkin's confession was true. Larkin, in his testimony in Municipal 
Court, repudiated the confession. Therefore if the confession was obtained 
as a result of coercion on the part of the Police, then the facts would hardly 
depart from the circumstances of the Kelly case. We cannot overlook that 
many persons have admitted crimes while in Police custody. Therefore 
we ask that the Court take into consideration the circumstances of Larkin's 


confession while in the custody of the Police and we believe that his denial 
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of this confession should have great weight. 

- In conclusion we believe that a grave injustice has been done in this 
case and that we have demonstrated the unfairness of the trial and the 
necessity for a new one. We ask, therefore, that this petition for rehearing 
be granted and that we be permitted to argue the case before the full court. 


James J. Laughlin 
National Press Building 
Counsel for Appellant 
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is filed in good faith and not for the purpose of delay. 
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